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REPORT OF THE COMMITTEE ON PROPOSED PROBATE PRACTICE ACT 


The attention of the members of the Association is directed to the tentative report of the Special 
Committee charged with the drafting of the proposed Probate Practice Act. This report (together with tentative 
draft of the Proposed Act) appears at length in this issue of the Journal. Mr. William H. Rogers, and his com- 
mittee are to be congratulated on the splendid work which they have done. The report will be presented at 
the conference of the Bar Association Delegates on October 28th at Orlando at which time the proposed Pro- 
bate Practice Act will be considered section by section. In order to facilitate the consideration of the proposed Act 
members of the Association are urged to study it and prepare in advance written memoranda with reference to 
any suggested changes. All members of the Association making any suggestion should send a copy of the memo- 
randum to Mr. William H. Rogers, Consolidated Building, Jacksonville, Florida; and furnish a copy to some dele- 
gate from his circuit or association who will be present at the meeting. The Journay will be pleased to publish in 
the October issue as many suggestions as possible from the members of the Association commenting on the Com- 
mittee’s report. Any changes or suggestions to be published in the Law Journal must be received by the Editor 
prior to October 10, 1932. ; 


CONFERENCE OF LOCAL BAR DELEGATES TO MEET IN ORLANDO 


The mid-year Conference of Delegates of Local Bar Associations has been called to meet in Orlando at 
the Orange Court Hotel, at 9:30 o’clock A. M., October 28, 1932. 

This conference will devote itself to the study of the report of the Committee on Probate Practice in 
this state. Since the preliminary report made by the committee at the Hollywood meeting, much interest has 
‘been shown in this subject by the members of the Bench and Bar of Florida. 

Presidents of Local Bar Associations should immediately appoint their official delegates and report 
their names to the secretary. Local associations are entitled to two delegates for the first fifty members and 
one additional delegate for each additional 25 members or fraction thereof. 

: Some of the local associations have not yet reported their new officers for 1932. The secretary should 
be furnished this list. 


Ed R. Bentley, Secretary-Treasurer, 
Lakeland. 


} 
4 
| 
} 
: 
j 
4 
4 
| 
4 
| 
{ 
oe 
| 
| 
4 
4 
> 
rA 
4 
5 
ae 
‘ 
; 
. 
te 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 179 
MEMBERSHIP IN THE ASSOCIATION IS LAGGING 


Due probably to the slack business conditions existing over the nation, many of our members have 
failed or neglected to pay their 1932 membership dues. In many cases this is an oversight. 

Due to the publication of the 1931 Chancery Act and the publication of the Law Journal the Associa- 
tion is carrying a financial burden that can only be met by the prompt and general payment of the dues by the 
members. We believe that the Association is really doing a meritorious service for the Bar of Florida and de- 
serves the whole-hearted support of the lawyers of the state. Many of the lawyers recognize this and have said 
so both in complimentary words and by the payment of their annual dues. 

If you have not done so, please send your 1932 dues to the Secretary-Treasurer while it is on your 

mind. 
Ed R. Bentley, Secretary-Treasurer, 

Lakeland. 


PUBLICATION OF 1931 CHANCERY ACT, ANNOTATED 


Since the last issue of the Law Journal, the publishers have begun delivery of the 1931 Chancery 
Act, Annotated. The Florida State Bar Association is under great obligation to Mr. McCarthy for the splendid 
work which he has done, as well as his generosity in donating the result of his labors to the Association. The 
Law Journal takes the liberty of publishing herewith, at the request of Mr. Shackelford, a letter addressed under 
date of September 15th, 1932, by the President of the Association to Mr. McCarthy, which will express the views 
of the Association. 

September 15, 1932. 

Edward J. McCarthy, Jr., Esq., 
207 Law Exchange, 
Jacksonville, Florida. 
Dear Mr. McCarthy: 


On my return from a trip out of the state I find a bound copy of the 1931 Chancery Act of Florida with 
your excellent annotations, upon which, with no hope of material reward and actuated solely by a desire to 
serve, you have expended so much time and labor. 

Although I can claim no part of the credit for any of the work in connection with this Act or its 
annotations other than agreeing to accept your most generous offer to donate the annotations to the Associa- 
tion, I am glad that this publication is made during my administration. 

Both as President of the Association and as a member of the Bar I feel under deep obligation to you 
and whenever I see the book, a copy of which I shall keep on my desk, I shall feel grateful to you for this very 
considerable contribution you have made to the administration of justice in Florida. 

With personal regards and best wishes, I am, 

Very sincerely yours, 
T. M. SHACKLEFORD, JR. 
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PROPOSED CONSTITUTIONAL AMENDMENT INCREASING NUMBER OF JUSTICES 


OF THE SUPREME COURT OF FLORIDA 


The Legislature of 1931 proposed the following 


constitutional amendment, which will be voted on at 
the General Election in November, 1932: 


“Be It Resolved by the Legislature of the State of 

Florida: 

“That the following amendment to section 2 
and to section 4 of Article V of the Constitution 
of the State of Florida be, and the same is hereby 
agreed to, and shall be submitted to the electors 
of the State of Florida at the next general elec- 
tion to be held on the first Tuesday after the first 
Monday in November, 1932, for ratification or 
rejection. 

“Section 2. The Supreme Court shall consist 
of seven (7) Justices who shall be elected by the 
qualified electors of the State at the time and 
places of voting for members of the Legislature. 
The term of office of each Justice shall be six 
years. The terms of office of the six Justices now 
constituting the Supreme Court shall not be af- 
fected by this amendment. Their successors shall 
be elected in the same manner and at the same 
time and places as required by the Constitution 
before this amendment. Upon the ratification of 
this amendment it shall be the duty of the Gov- 
ernor to appoint one additional Justice of the Su- 
preme Court and he shall hold office from the 
date of his appointment until Tuesday after the 
first Monday in January, 1935, and whose suc- 
cessor shall be elected at the general election in 
1934 to hold office for a term of six years begin- 
ning Tuesday after the first Monday in January, 
1935, and thereafter the successors of the Jus- 
tices of the Supreme Court shall be elected at the 
general election next preceding the expiration of 
their terms of office respectively, except in case 
of an election to fill an unexpired term of a Jus- 


tice whose term of office may have become 
vacant. 


“Section 4. The Supreme Court may hear, 


consider and determine causes and exercise all its 
powers and jurisdiction as a single body in which 
case a majority of the members of the Court shall 
constitute a quorum for the dispatch of business, 
or it may exercise its powers and jurisdiction in 
two divisions, under such regulation as may be 
determined by the Court. Each division shall 
consist of three members of the Court and the 
Chief Justice who shall by virtue of his position 
as Chief Justice be a member of each division 
and the judgment of either Division concurred in 
by all the members of such Division shall be the 
judgment of the Court. The concurrence of a ma- 


jority of the members of the Court shall be neces- 
sary to a decision and judgment of the Court, 
whether the Court is sitting in two divisions or 
when acting as a single body. 

‘All capital cases, all cases involving the de- 
termination of State or Federal Constitutional 
questions and such other cases as may be directed 
by the Court shall be determined by the Court 
acting as a single body. 

“The Chief Justice shall preside over each Di- 
vision and over the Court acting as a single body 
and when the Chief Justice is disqualified or is 

_absent or is disabled from any cause the Justice 
oldest in point of service present and qualified 
shall preside over the entire Court and each di- 
vision thereof until the disability of the Chief 
Justice is removed. 

“Approved May 4, 1931.” | 


This proposed amendment was sponsored before 
the Legislature by the Executive Council of the State 
Bar Association then in office. The present Executive 
Council of the Association favors the adoption of the 
amendment and urges every member of the Associa- 
tion to give it the most careful consideration. 

At the request of the Association, the Clerk of 
the Supreme Court of Florida has furnished the fol- 
lowing data with reference to the number of cases 
which have come into the Supreme Court and been dis- 
posed of during the last several years: 


“Beginning with the year 1920, at the begin- 
ning of the January Term there were 252 cases on 
the docket. During that year 351 cases were 
docketed and 331 cases disposed of. 

“In January, 1921, there were 272 cases on 
the docket. During that year 342 cases were 
docketed and 323 cases were disposed of. 

“In January, 1922, there were 291 cases on 
the docket. During that year 349 cases were 
docketed and 323 were disposed of. 

“In January, 1923, there were 317 cases on 
the docket and during that year 312 cases were 
docketed and 265 disposed of. 

“In January, 1924, there were 364 cases on 
the docket. During that year 297 were docketed 
and 301 disposed of. 

“In January, 1925, there were 360 cases on 
the docket. During that year 363 cases were 
docketed and 340 were disposed of. 

“In January, 1926, there were 383 cases on 
the docket. During that year there were 489 
cases docketed and 409 were disposed of. 

“In January, 1927, there were 463 cases on 
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the docket. During that year there were 624 
cases docketed and 481 disposed of. 

“In January, 1928, there were 606 cases on 
the docket. During that year 621 cases were 
docketed and 501 were disposed of. 

“In January, 1929, there were 726 cases on 
the docket. During that year 797 cases were 
docketed and 618 were disposed of. 

“In January, 1930, there were 905 cases on 
the docket. During that year there were 842 
cases docketed and 818 disposed of. 

“In January, 1931, there were 929 cases on 
the docket. During that. year there were 816 
cases docketed and 1018 cases disposed of. 

“In January, 1932, after taking into account 
cases which had been disposed of, but had for 
some reason been omitted in previous calculations, 
it was found that there were then pending for dis- 
position on the docket 677 cases. During the 
January Term of 1932, beginning on the second 
Tuesday in January and going to the second Tues- 
day in June, there were 383 cases docketed. Dur- 
ing this same period 329 cases were disposed of, 
leaving 731 cases on the docket at the beginning 
of the June Term, 1932. More than 650 of these 
cases are noted for oral argument. 

“The above statistics show that the work de- 
volved upon the Supreme Court has increased 
more than 200% since January, 1920; in fact, that 
it has increased more than 209% since January, 
1925. During the whole year of 1925 there were 
363 cases docketed. During the first five months 
of 1932 there were 383 cases docketed. The court 
has steadily increased each year since 1924 the 
number of cases disposed of during each term, but 
it is not to be expected that it will be possible for 
the Court to dispose of anything like the number 
of cases within like periods of time as it has here- 
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tofore because of the fact that the Court during 
the past three years has caught up with what is 
known as the non-oral argument docket and it re- 
quires a great deal more time to dispose of cases 
when the Court is hearing oral arguments con- 
tinuously than it does when much of the time is 
given to cases not orally argued. The record for 
the January Term may be said to be indicative of 
the results which may be expected so far as the 
disposition of cases is concerned as long as the 

Court remains organized as it is now and a like 

proportion of the cases coming to the Court are 

noted for oral argument.” 

The West Publishing Company has furnished the 
following information with reference to the number of 
cases handled by the highest Courts of Appeal for the 
following states from 1926 to 1931, both inclusive: 


Number of 


Judges 1926 1927 1928 1929 1930 1931 
Florida 528 603 767 775 883 1172 
Alabama 931 767 828 810 869 936 
Mississippi 687 675 622 621 645 486 
Missouri 1064 1042 988 940 976 932 
Tennessee 125 192 127 207 156 183 
Colorado 275 254 210 173 159 179 
New York 162 219 253 215 219 242 
Ohio 480 528 528 514 512 550 
Virginia 238 173 209 154 144 178 
West Va. 258 269 213 249 2438 242 
Michigan 468 508 564 509 529 550 
Minnesota 561 550 433 461 449 402 


The present Legislative Committee of the Associa- 
tion (of which Mr. John D. Harris, St. Petersburg, is 
Chairman) is actively urging the passage of this 
amendment. The Executive Council would appreciate 


the members of the Association assisting the Legisla- 
tive Committee. 
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SUPREME COURT OF FLORIDA 


(Reprinted because of error in August Issue.) 


ADDITIONAL SUPREME COURT RULES 

Rules Pertaining to Certiorari Proceedings. 

It is hereby ordered that the following rules per- 
taining to certiorari proceedings shall be added to the 
existing Rules Governing the Practice in the Supreme 
Court of Florida, to become effective September Ist, 
A. D. 1932. 

RULE 34—Every petition for writ of certiorari 
shall be accompanied by a certified transcript of the 
record of the proceedings in the court, tribunal or other 
body to which the writ is asked to be directed, which 
transcript shall be made up in the form required by 
Rule 11 as amended November 5, 1930. 

RULE 35—The petition shall contain only a con- 
cise statement of the matter involved and the reasons 
relied on for the allowance of the writ. The petition 
shall be accompanied by a supporting brief, prepared 
in accordance with the requirements of Rule 20 as 
amended November 5, 1939, in so far as said rule per- 
tains to the form of the first brief of an appellant or 
plaintiff in error. A failure to comply with these re- 
quirements will be sufficient reason for denying the pe- 
tition. 

Rule 36 (a)—The petition, transcript of record 


and supporting brief shall be served by the petitioner, 
or his counsel, on respondent or his counsel on or before 
the day of filing same with the Clerk of the Supreme 
Court, and proof of such service shall be filed with the 
Clerk of this Court within five days thereafter. 

(b)—A brief from respondent in opposition to the 
petition for the writ of certiorari may be filed within 
15 days after service of the petition, transcript and 
supporting brief, as hereinbefore provided, and proof 
of the service of a copy of such brief on opposing coun- 
sel shall accompany respondent’s brief as in cases of fil- 
ing of briefs on appeal or writ of error to this Court. 

(c)—In cases requiring it, the Court may extend 
or shorten the time hereinbefore provided for. 

RULE 37—If the writ of certiorari is granted, the 
petitioner and respondent may, if motion is made and 
permission is granted by the Court, or if the Court 
of its own motion requires it, file additional briefs, 
furnishing copy thereof to the opposite party, within 
10 days or such time as the Court may prescribe. 

Adopted and promulgated this 21st day of June, 
A. D. 19382. 

G. T. WHITFIELD, 
Clerk. 
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SOME PHASES OF DEFICIENCY DECREE PROCEDURE 
By R. W. WITHERS, Tampa, Associate Editor. 


The article on Deficiency Decrees by Mr. Gates 
Ivy in the August, 1932, issue of the Law Journal, 
seems to the writer to create a seriously wrong impres- 
sion as to several important matters. It is believed that 
the law is contrary to Mr. Ivy’s contentions in three 
particulars, in the first two named beyond a doubt by 
express decisions of the Florida Supreme Court, and 
in the last named by what seem to the writer applic- 
able principles which have been overlooked. 


One. The August article reiterates the proposition 
that “in Florida a deficiency decree could not be en- 
tered against a grantee assuming liability under a con- 
veyance from the mortgagor under Equity Rule 89 or 
without the aid of a statute extending that rule.” Mr. 
Ivy justifies this conclusion by certain implications he 
draws from the opinion in Fagan v. Robbins, 96 Fla. 91, 
117 So. 863, and from independent reasoning of his 
own. 

The answer is the specific holdings of the Florida 
Supreme Court to the contrary. 

In Exchange National Bank of Tampa v. Clark- 
Ray-Johnson Co., 95 Fla. 730, 116 So. 648, a deficiency 
decree against a grantee who had assumed the mort- 
gage was affirmed, and it was expressly assumed that 
such a decree would have been proper against a form- 
er grantee who had likewise assumed the mortgage. 

In Stadler v. Miami Bank & Trust Co. (Fla.), 132 
So. 648, it was specifically held that— 

“Under our law a deficiency decree may be en- 

tered against the assignee of a mortgagor in a 

foreclosure suit when such assignee assumed and 

agreed to pay the note secured by the mortgage 
and to all intents and purposes put himself in the 
shoes of the mortgagor.” 

In Cragin v. Ocean & Lake Realty Co., (Fla.), 133 
So. 569, the right to such a deficiency decree against a 
grantee assuming the mortgage was taken for granted 
and not challenged. 


TWO. The August article treats as existing law 
the holding in Letchworth v. Koon, 99 Fla. 451, 127 So. 
321, to the effect that there must be a special prayer 
therefor if a deficiency decree is to be entered. A 
long, and perfectly justified, attack is made on this 
holding. 

The answer is that this case which Mr. Ivy so 
justly criticises, and the decision in which he assumes 
to be still in effect, has been effectually overruled in 
Garner v. Slack (Fla.) 136 So. 444 (decided July 29, 
1931), wherein the first syllabus reads as follows: 

“A deficiency decree may be entered under 

a prayer for general relief, although the bill of 


complaint does not present a prayer definitely ask- 

ing the rendition of such decree.” 

THREE. The August article states “There is in 
Florida at the present time neither court rule nor 
statute from which authority may be derived for the 
entry of a deficiency decree against parties other than 
the mortgagor in a mortgage foreclosure proceeding.” 

It is believed that New Federal Equity Rule 10 is 
applicable to the Florida practice, and that under said 
rule a deficiency decree, when proper, may be entered 
as an incident to the enforcement of any lien, whether 
a mortgage lien or a lien of some other character. 

In the case of Snell v. Richardson, 67 Fla. 386, 65 
So. 592, the validity of Florida Equity Rule 89, provid- 
ing for deficiency decrees in mortgage foreclosure 
cases was attacked on the ground that the court had 
no power to promulgate the rule. The court not only 
overruled this contention, but said that to strike down 
Equity Rule 89 would not benefit the objecting par- 
ties, as the matter would then be governed by Sec. 1877 
of the General Statutes (C. G. L., Sec. 4919), and 
Equity Rules 92 old, or 10 new, of the United States 
Supreme Court, and the deficiency decree would stand 
in any event. 

The Statute and the two Federal Equity rules as 
set out in the above opinion, also the Florida Equity 
Rule and the current statute dealing with deficiency 
decrees, are as follows: C. G. L. See. 4919 (G. S. See. 
1877), provides: 

“In the absence of provisions of the law or 
rules of practice of this state, the rules of practice 
in the courts of equity of the United States, as pre- 
scribed by the Supreme Court thereof, under the 
act of Congress of the 8th of May, one thousand 
seven hundred and ninety-two, shall be the rules 
for the practice of the courts of this state when 
exercising equity jurisdiction; and when the rules. 
of practice so directed by the Supreme Court do 
not apply, the practice of the courts shall be reg- 
ulated by the practice of the High Court of Chan- 
cery of England.” 

Old Equity Rule 92 of the United States Supreme 
Court reads: 

“Ordered, that in suits for the foreclosure of 
mortgages in the Circuit Courts of the United 
States, or in any court of the territories having 
jurisdiction of the same, a decree may be render- 
ed for any balance that may be found due to the 
complainant over and above the proceeds of the 
sale or sales, and execution may issue for the col- 
lection of the same, as is provided in the eighth 
‘rule of this court regulating the equity practice, 
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where the decree is solely for the payment of 
money.” 
New Equity Rule 10 of the United States Supreme 
Court, effective February 1, 1913 (as amended in 1925), 
is as follows: 


“In suits for the foreclosure of mortgages or 
for the enforcement of other liens a decree may 
be rendered for any balance found to be due over 
and above the proceeds of the sale or sales; and 
execution may issue for the collection of the same 
as is provided in rule 8 when the decree is solely 
for the payment of money. Such a deficiency de- 
cree may be so rendered and enforced whether 
the plaintiff owns the debt or is a trustee or agent 
for another or others who own it, as often is true 
when the debt is evidenced by notes or bonds. 
Where the plaintiff is such trustee or agent, any 
money collected on the execution shall be paid to 
him as such representative, and he shall pay it to 
the owner of the debt if there be only one, and 
if there be more shall distribute it pro rata among 
them according to their respective interests.” 
Florida Equity Rule 89 provides: 

“Tn suits in equity for the foreclosure of mort- 
gages, a decree may be rendered for any balance 
that may be found due to the plaintiff over and 
above the proceeds of the sale or sales, and execu- 
tion may issue for the collection of the same as 
is prescribed in the rule regulating the equity prac- 
tice where the decree is solely for the payment 
of money.” 

C. G. L., See. 5751, as amended in 1929, reads: 

“In all suits for the foreclosure of mort- 
gages heretofore or hereafter executed the entry 
of a deficiency decree for any portion of a defici- 
ency, should one exist, shall be within the sound 
judicical discretion of the court, but the complain- 
ant shall also have the right to sue at common 
law to recover such deficiency: Provided, no suit 
at law to recover such deficiency shall be main- 
tained against the original mortgagor or mort- 
gagors in cases where the mortgage is for the 
purchase price of the property involved and where 
the original mortgagee becomes the purchaser 
thereof at foreclosure sale and also is granted a 
deficiency decree against the original mortgagor, 
or mortgagors. (Ch. 11993, Acts 1927, Sec. 1; Ch. 
13625, Acts 1929, Sec. 1).” 


The Act of 1919 (Acts of 1919, Ch. 7839) provided 
for a deficiency decree not only in mortgage foreclos- 
ures but in case of “other liens’, and provided for the 
entry of such a decree “against the party or parties 
liable for the mortgage debt or lien debt, whether such 
liability is primary or secondary, and whether such lia- 
bility is created by endorsement of the note or as 
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joint maker of the note or guarantor or otherwise of 
the obligation sought to be enforced”. 

The above Act was repealed by Acts of 1927, Ch. 
12325, and at the same session there was enacted the 
innocuous rhetorical gesture now constituting C. G. L., 
Sec. 5751, and held to be merely declaratory of what 
was already the law. 

It would seem idle to urge that this repeal of the 
Act of 1919 had any other effect than to leave the law 
as though the repealed Act had never existed. In other 
words, the whole subject was left to be governed by all 
applicable existing rules and statutes, whether or not 
these already provided for some of the things contained 
in the repealed Act. Such rules and statutes were not 
repealed, only the Act of 1919. 

It is further to be observed that there is nothing 
in the 1931 Chancery Act in any way dealing with the 
subject of deficiency decrees. That Act, in its repeal- 
ing clause, carefully skipped over C. G. L. Sec. 4919, 
leaving it still in full force, and specifically provided: 

“Nothing in this Act shall be held or con- 
strued to abrogate the power of the Supreme Court 
of Florida to make rules of practice in chancery 
cases not inconsistent with this Act, or to repeal 

Chapter 13625, Acts of 1929, entitled ‘An Act to 

Amend Section One of Chapter 11998, Acts of 

1927, being Section 5751, Compiled General Laws 

of Florida, 1927, relating to deficiency decrees and 

common law suits to recover on deficiencies’ ”’. 

It will be observed that C. G. L. Sec. 4919 above 
quoted (which was not repealed by the 1931 Chancery 
Act), provides that the Federal Equity Rules shall be 
the rules of practice of the Florida Courts “In the ab- 
sence of provisions of the law or rules of practice of 
this State.” Therefore, Florida Equity Rule 89 and C. 
G. L. See. 5751, as amended, applying only to mort- 
gage foreclosures, there would seem to be an entire 
“Absence of provisions of the law or rules of practice 
of this state” in so far as deficiency decrees in lien 
foreclosures, other than those involving mortgages, are 
concerned. This would make applicable the new Federal 
Equity Rule 10, which has been in force since February 


~ 1, 1918, and which extends the remedy of a deficiency 


decree to all lien cases. 

It cannot be urged that C. G. L. Sec. 4919, applies 
only to the Old Federal Equity Rules, because the 
Statute does not say this. It refers to the rules “as pre- 
scribed” by the Supreme Court under the Act of Con- 
gress. Moreover it has been expressly recognized by the 
Florida Supreme Court that the rules as amended con- 
tinued to furnish the background for the Florida 
Equity practice. 

Kahn v. Weinlander, 39 Fla. 210, 22 So. 653; 

Farrell v. Forest Investment Co. (Fla.) 73 So. 191, 
74 So. 216; 

Rorick v. Stilwell (Fla.), 133 So. 609; 
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Delbeck Investment Co. v. Raff, (Fla.), 136 So. 
683. 

In Kahn v. Weinlander, supra, the court, in the ab- 
sence of any Florida Statute or rule of court directly in 
point, held applicable amended Federal Equity Rule 41, 
provided for waiving answers under oath. It was spe- 
cifically held that the Florida Act of 1828 (now C. G. 
L. Sec. 4919) made the Federal rule applicable; that 
“it makes no difference whether the rules provided for 
were adopted before or after the passage of the Act’; 
and that a Florida rule of court on the subject would 
keep the Federal rules from applying only when “in ir- 
reconcilable conflict with the one adopted by the Su- 
preme Court of the United States”, and not when 
“both can consistently be construed together’. 

In Farrell v. Forest Investment Company, supra, 
the court referred to the fact that the new Federal 
Equity Rules contain no provision for waiving an an- 
swer under oath, and held that, therefore, the old right 
to answer under oath was reinstated “as the new rules 
of practice for the courts of equity of the United States 
promulgated by the Supreme Court of the United 
States in November 1912, make no provision for the 
complainant waiving in his bill an answer under oath.” 
This is a plain concession that had the new rules con- 
tained such a provision it would have been applicable. 

Also in Snell v. Richardson, supra, the dates of the 
deficiency decree proceedings leaving it somewhat 
doubtful whether they came within the purview of 
the Old or New Federal Equity Rules, the court said: 

“This being true, it would make no difference 
as to whether the old equity ruie of the United 

States Supreme Court, No. 92, or the new equity 

rule No. 10, each of which we have copied above, 

was in force, as either authorizes the entry of a 

deficiency decree’’. 

In Rorick v. Stilwell, supra, it was held that, in- 
asmuch as there existed no special Florida statute or 
rule of court prescribing any particular method for 
testing the sufficiency of the service of summons in 
chancery, the Federal Equity Rules were applicable and 
controlling. 

In addition, attention is called to the fact that 
C. G. L. See. 4919 (R. G. S. Sec. 3132) perpetuating 
the applicability of the Federal Equity Rules, was reen- 
acted in the General Revision on June 9, 1919, six years 
after the new Federal Equity rules went into effect. 
This alone would seem sufficient to show that the new 
rules are now applicable. But this is admitted in all 
the Florida cases dealing with the subject. See, in.ad- 
dition to the above quotations, the holding in Delbeck 
Investment Co. v. Raff, supra, that the provisions of 
C. G. L., Sec. 4919 are “ambulatory”, and embrace the 
new Federal Equity Rules. 

It would seem that Florida Equity Rule 89 and C. 
G. L. Sec. 5751, as amended, in no way conflict with 


new Federal Equity Rule 10. Rule 89 simply provides 
for the entry of a deficiency decree “in suits in equity 
for the foreclosure of mortgages’, and the cited stat- 
ute “in all suits for the foreclosure of mortgages”, 
saying nothing as to other lien suits. This simply 
leaves no provision as to other lien suits. Therefore, 
“in the absence of provisions of the law or rules of 
practice of this state” (C. G. L. Sec. 4919) new Federal 
Equity Rule 10, extending the right to a deficiency de- 
cree to “suits for the foreclosure of mortgages, or for 
the enforcement of other liens”, would seem applicable. 
Certainly the mere omission of Florida Rule 89, or the 
cited statute, to deal with liens in general, does not 
show the “irreconcilable conflict” with the new Fed- 
eral Equity Rule 10 referred to in Kahn v. Weinlander, 
supra, and “both can consistently be construed togeth- 
er’, which, said case holds, is all that is necessary to 
make the Federal rule applicable. 

The cases of Johnson v. McKinnon, 45 Fla. 358, 
34 So. 272, and Johnson v. McKinnon, 54 Fla. 221, 45 
So. 23, which held that there could be no deficiency de- 
cree in a suit to foreclose a vendor’s lien, because Flor- 
ida Equity Rule 89 related only to mortgage fore- 
closures and there was no other statute or rule of court 
on the subject, were decided, the one in 1903, and the 
other in 1907, long before the promulgation of the New 
Federal Equity Rule 10 (which went into effect on 
February 1, 1913), and are no authority against the 
rule here suggested. 

It is not thought that the ruling in Delbeck In- 
vestment Company v. Raff (Fla.), 136 So. 683 is in 
point as to the present applicability in our State prac- 
tice of New Federal Equity Rule 19. In the Raff case 
an answer in chancery was signed solely by defend- 
ant’s solicitor. On appeal from a decree pro confesso 
it was contended that the answer should not have been 
stricken, in that Florida had no specific statute or rule 
of practice on the subject, and therefore the procedure 
was governed by New Federal Equity Rule 24, which 
dispenses with the personal signature of the defend- 
ant to his answer. This argument was rejected by the 


Court for the assigned reasons that the existing Flor- | 


ida Rules of Equity Practice dealing specifically with 
answers, demurrers and pleas were essentially incon- 
sistent with the New Federal Equity Rules on the like 
classes of pleadings. It was said that: 

“Rule 24 of the New Federal Equity Rules, 
adopted November 4, 1912, is a part of the new 
federal equity plan which abolished demurrers, 
pleas, and answers as such, and substituted a new 
form of pleading to be used in lieu thereof” ; 

that said Rule was: 
“consonant with the new policy of the federal 
equity courts to establish a new system of equity 
pleading and practice in so far as demurrers, 
pleas, and answers are concerned, and therefore 
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such new Federal Equity Rule does not apply to 
an answer in chancery such as is referred to and 
provided for by our own chancery Rules”. 

It was however, admitted by the Court that the New 
Federal Equity Rules, in a proper case, were applicable 
to the Florida practice 

“where the same can be applied and followed in 
harmony with our own system”’. 

This admission would seem to cover the situation now 
under discussion. New Federal Equity Rule 10 does 
not deal with forms and prerequisites of pleading, but 
with a permitted practice not inconsistent with but 
simply constituting an addition to the matter dealt 
with in Florida Equity Rule 89. 

What the attitude of the Supreme Court will be 
on the specific applicability of New Federal Equity 
Rule 10, when it is so presented as to require a de- 
cision, remains to be seen. To the writer’s knowledge 
it has already been twice urged upon the Court. The 
writer was of counsel for appellee in the case of Ma- 
lone v. Meres, 91 Fla. 709, 109 So. 677. That case in- 
volved the foreclosure of a retain title contract on per- 
sonal property. The vendor’s interest was treated as 
a lien, the property subjected by foreclosure sale, and 
a deficiency decree taken against the vendee. On ap- 
peal the vendee contended that the deficiency decree 
was invalid in that the right to enter it in a mere lien 
foreclosure suit rested solely on the provisions of the 
above cited Act of 1919, and that said Act was invalid 
by reason of a claimed defect in its title. The appellee 
contended that the Act was valid, and that, in any 
event, the deficiency decree was justified by the pro- 
visions of Federal Equity Rule 10. The Court upheld 
the deficiency decree, but did not advert to the Fed- 
eral Equity Rule, the holding being based on the ad- 
judication that the Act of 1919 was valid. 

The case of R. E. L. McCaskill Co. v. Dekle, 88 
Fla. 285, 102 So. 252, involved a deficiency decree en- 
tered in a suit for specific performance of a contract 
for the sale of land. The opinion was handed down 
while the case of Malone v. Meres, supra, was still 
pending, and the opinion as first sent out omitted all 
reference to the Act of 1919, and stated: 


“But whatever may be the procedure else- 
where, it is established here that there is no au- 
thority for entering deficiency decrees in other 
proceedings than in suits in equity to foreclose 
mortgages”. 


A rehearing was applied for in the above case, and the 
' writer’s firm, by leave of court, filed a brief as amicus 
curiae, calling attention not only to the Act of 1919, 
but to Federal Equity Rule 10. The opinion was 
amended and the rehearing denied. In the amendment 
to the opinion the court added to the last two words 
of the above quotation the words “or other liens”, and 
called attention to the Act of 1919, but said that the 
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Act did not apply “to suits for specific performance of 
contracts to purchase land’. No mention was made 
of Federal Equity Rule 10, or the argument addressed 
to its applicability. 

In Letchworth v. Koon, 99 Fla. 451, 127 So. 321, 
it was said by way of pure dictum: 

“Before the adoption of Equity Rule 89 in 
1873 which is similar to Federal Equity Rule 92 
adopted in 18638, no deficiency was authorized in 
equity courts, and the only remedy for a balance 
due was a suit at law”. 

This statement ignored the fact that the cited 
Federal Equity Rule being in force before the enact- 
ment of Florida Equity Rule 89, and C. G. L. Sec. 4919 
having been in force since 1828, such Federal Equity 
Rule was in effect a Florida Rule “in the absence of 
provisions of the law or rules of practice of this State’. 

In Fagan v. Robbins, 96 Fla. 91, 117 So. 863, the 
sole question presented was whether the Act of 1919 
mandatorily required the entry of a deficiency decree 
when a deficiency in fact existed. However, the court 
again said, arguendo: 

“Prior to the enactment of this statute de- 
ficiency decrees were entered in foreclosure suits 
under authority of equity rule No. 89, and this 
rule did not apply to other liens’’. 

This again ignored the existence or applicability of 
New Federal Equity Rule 10, which does “apply to 
other liens”. 

Other cases ignoring New Federal Equity Rule 10, 
in that they state the Florida Rule or statute to be 
the sole basis for the right to enter such a deficiency 
decree, are: 

Younghusband v. Ft. Pierce Bank & Trust Co. 

(Fla.), 130 So. 725; 

Gober v. Braddock, 100 Fla. 1406, 131 So. 407. 

However, in no case has the court specifically 
dealt with the question of the governing force of Fed- 
eral Equity Rule 10, and the various statements run- 
ning through the opinions as to Florida Equity Rule 
89, and C. G. L. Sec. 5751, being the sole source of the 
power in question were none of them made in a case 
involving the foreclosure of a lien other than a mort- 
gage, and the question of a different character of lien 
was not involved. 

Of course, New Federal Equity Rule 10, simply 
providing for deficiency decrees in the enforcement of 
any lien, contains no provision as to the entry of such 
decrees against endorsers. Its language is “a decree 
may be rendered”’ without stating against whom. 

So the rule in any event would remain that no de- 
ficiency decree against a mere endorser of a note is 
permissible. 

Reves v. Younghusband, (Fla.), 133 So. 618; 

Younghusband vy. Ft. Pierce Bank & Trust Co. 

(Fla.), 130 So. 725; 
Delbeck Investment Co. v. Raff (Fla.), 136 So. 683. 
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Chairman. 


Hon. T. M. Shackleford, Jr., 
President, Florida State Bar Association, 
Tampa, Florida. 


Dear Mr. President: 


Your Special Committee on Probate Law, appoint- 
ed by Past President Cooper, in 1931, as enlarged by 
your appointment of two additional members this 
spring, now submits its preliminary report for the con- 
sideration of the members of the Association and the 
deliberations of the Bar Delegates, at Orlando, October 
28, 1932. 

As originally constituted your committee found it 
impracticable in the time available to attempt to re- 
vise more than the subject of Probate Practice. With 
the addition to the committee of two more members, 
it has lately been considered possible to include also 
the substantive law of probate, exclusive however of 
the subject of Guardian and Ward. It is our present 
view that a committee should be appointed to work out 
a separate comprehensive act covering that subject. 

Your committee has now completed its third re- 
vision of the subject matter of Probate Practice and 
submits same herewith in the form of a bill, covering 
not only that subject, but also-including the substan- 
tive law. This bill, with such additions and modifica- 
tions as may hereafter appear desirable, should con- 
stitute a comprehensive Probate Code for the State of 


Florida, comparable with the most modern enactments . 


to be found in the United States. 

It should be noted however, that those sections 
only which relate to pleading, practice and procedure 
are the completed work of the committee. These have 
been finally approved at our last meeting the past 
week. The sections relating to the substantive law of 
probate are now ready in their first draft for consid- 
eration and revision by the committee and further re- 
port at the meeting of the Bar Delegates next winter. 
The only reason they are included at this time is in 
order that the members of the Association may see 
the complete outline of the proposed Act and the re- 
lation of the various sections to each other. . 

Although the report as a whole lacks finality, the 
committee makes no apology. It is believed that reas- 
onable satisfactory progress has been made under the 
circumstances. It is hardly possible to get a number of 
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office of the 
Committee on Probate Law 


Consolidated Bldg., 


Jacksonville, Fla. 


September 1, 1932. 


busy lawyers together for conferences more frequent- 
ly than has been done. The committee has, in addition 
to attending the meetings of the Bar Delegates, at 
Gainesville last October, and at Hollywood last April, 
held the following regular formal conferences: 

1 day at Jacksonville, Sept. 12, 1931; 

2 days at Jacksonville, Dec. 4-5, 1931; 

2 days at Miami, Jan. 21-22, 1932; 

2 days at Palm Beach, Apr. 1-2, 1932; 

2 days at Jacksonville, Apr. 29-30, 1932; 

2 days at Miami, May 19-20, 1932; 

2 days at Jacksonville, June 1-2, 1932; 

2 days at St. Petersburg, June 20-21, 1932; 

3 days at Miami, July 21, 22, 23, 1932; and 

2 days at Jacksonville, Aug. 22-23, 1932. 

In addition to the twenty days employed in regu- 
lar meetings the individual members of the committee 
have spent an average of more than twenty additional 
days each in writing, revising, re-revising and re-revis- 
ing the various sections of the proposed Act. It is con- 
servatively estimated that more than nine months’ 
time of the usual working month of a lawyer have 
already been spent on this work by the committeemen. 
If more could have been accomplished or better results 
obtained, it could only have been brought about by the 
appointment of a committee of superior ability. Cer- 
tainly the committee must be acquitted of any charge 
of lack of industry or sticktoitiveness. 

At this point I desire, as chairman of the commit- 
tee, to express my grateful appreciation of the willing 
spirit of the various members of this committee. They 
have without exception, spent lavishly of their time 
and money in the enterprise in which we have been 
engaged. Differences of opinion have been numerous, 
sharp and pointed, but invariably amiable, and always 
tending to further the cause of law reform. I have per- 
sonally been amazed at the breadth of experience dis- 
closed by the committeemen in the field of probate 
practice, and I congratulate myself to have had the 
good fortune to be associated in this work with the 
members of this committee. 

In addition, we have had most helpful coopera- 
tion of many members of the bar and of certain of the 
County Judges of the state, in suggesting needed im- 
provements and in criticising parts of our work. We ap- 
peal to the bench and the bar to help us finish the task 
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as near as may be possible to general satisfaction and 
approval. 

It is recognized that the appended draft contains 
many typographical errors and other errors and omis- 
sions in detail. We shall continue the closest scrutiny 
in order to eliminate same as rapidly as possible. 

The committee also realizes that neither this Act, 
nor any other, can meet with the unanimous approval 
of the bench and bar in all particulars. A number of 
the sections are unsatisfactory to some members of 
the committee. No member of the committee is sat- 
isfied with every section. But—and this is the import- 
ant thing—the whole committee is satisfied with the 
Act as a whole, and would very much rather have it 
enacted than to continue longer under our present, an- 
tique, incomplete, and often inconsistent, patchwork 
system. We appeal to our fellow lawyers to consider 
the proposed Act in this spirit and to cooperate with 
us in accomplishing a much needed reform, even 
though each must submerge certain personal views and 
preferences in the broader desire of the majority, to 
the end that a practical measure of reform may be ac- 
tually accomplished. 

No attempt will be made at this time to analyze 
the Act completely. Time and space forbid. However, 
the noteworthy changes involved will be indicated 
briefly. In a word, we have done three things: (1) 
We have revised statutes when considered necessary ; 
(2) We have included new subjects where our law ap- 
peared deficient; and (3) We have to a very limited 
extent codified case law. In no instance have we made 
changes simply for the sake of change. Where we have 
been satisfied with the principles involved we have re- 
frained from attempting to improve the rhetoric of 
the old statutes and have changed the phraseology 
only where it was thought necessary for the sake of 
clarity. For that reason you will frequently find lan- 
guage employed which you would not expect in the 
year 1932. It will generally appear that this is the lan- 
guage of the old statute which has had a practical con- 
struction of many years and is sufficiently clear in its 
settled meaning to warrant continuance. 

The following numbered sixty-six paragraphs will 
point out briefly the more important changes in the 
present laws to be brought about by the enactment 
of the proposed Act. (Note: No reference is made in 
the following enumeration to changes which would re- 
sult from the adoption of the sections marked with an 
asterisk (*). These sections will be further considered 
by the committee before they are definitely reported 
with recommendation.) Sections of the Compiled Gen- 
eral Laws which are revised, are referred to in each 
Section of the revision. 


(1) Certain words used in the Act have been de- 
fined in Section 2. 
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(2) The County Judge has been given express 
statutory jurisdiction to establish, as well as probate 
lost wills. This was not clear before, although gener- 
ally courts of probate have such jurisdiction. 

(3) The process of the probate court has been 
specified in detail. It is called a citation. The return 
day is 20 days after service. A copy of the petition is to 
be served with the citation. Manner of personal service, 
within and without the state is prescribed. The re- 
quirements of the return of service are set forth. When 
publication or posting may be employed is set forth, 
as are the method of publication and posting. 

(4) The pleadings are prescribed generally. They 
are (a) Petition, (b) Answer and (c) Motion. Motions 
take the place of all demurrers, motions, exceptions 
or other objections. Under this section the County 
Judge is given reasonable latitude in running his 
Court. The effect of defects in form is minimized. 

(5) Depositions may be taken as in Chancery; 
or as is set forth in detail under a special section of 
the most liberal type. Depositions may be taken of ad- 
versaries. 

(6) The provision for a commission to prove a will 
has been clarified and made scmewhat more copre- 
hensive than the old statute. 

(7) Disqualification of County Judge has been 
covered to clarify the practice and remove the serious 
doubt now cast upon all proceedings in his court be- 
cause of possible undisclosed interest. For analogy see 
Sec. 4155 C. G. L. A simple method of prohibition is 
provided in cases of disqualification for interest. The 
County Judge will no longer be entitled to act as execu- 
tor or administrator. 

(8) The old statute covering appeals (C.G.L. 
4642-4) have been radically revised. Those statutes 
were short and simple in phraseology but entailed great 
work and expense that ought not to be required. Here- 
tofore probate appeals were like chancery appeals. The 
revision is elaborate in language but intended to oper- 
ate simply. The time for taking appeals is shortened to 
thirty days. An appeal to the Circuit Court is simply 
a rehearing upon the original record. We were un- 
willing to carry this idea forward to cover appeals to 
the Supreme Court. It will be observed that we have 
had to keep the constitution in mind with reference to 
appeals to the Supreme Court. Dismissal of appeals is 
analogous to Sec. 4639 C. G. L. 

It might be advisable to limit appeals to the Su- 
preme Court in probate matters to (a) questions of 
law and (b) to such questions of fact only as the 
County Judge and Circuit Court disagree upon. This 
would relieve the already overburdened Supreme Court 
of many questions of fact. But we have not dared to 
go so far without further encouragement. 

Supersedeas has not been radically changed ex- 
cept as to the last clause in the last sentence, which 
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is included in view of the decision in 80 Fla. 652. 

A very neat question arises as to appeals from or- 
ders of the Circuit Judge in the “supervisory” juris- 
diction of the Circuit Court in probate and orders in 
cases of disqualification of the County Judge. It is 
believed that the solution of this problem as indicated 
in this section of the act is a practical one that is not 
in conflict with the constitution. 

(9) The chancery rule with reference to costs is 
adopted, with one addition with reference to an execu- 
tor’s obligation to offer a will for probate. 

(10) Petitions for probate and for letters of ad- 
ministration are required to disclose all interested par- 
ties. 

(11) The establishment and probate of lost or de- 
stroyed wills is made one consolidated proceeding. 

(12) Formal proof of wills has been clarified 
merely. 

(13) Upon the probate of a will in common form, 
notice of probate is required to all persons affected. 
This is an adaptation of one of the statutes of the Na- 
tional Commissioners on Uniform State Laws. Compli- 
ance with it cuts off petitions for revocation after a 
short period of limitation. 

(14) Caveat is simplified and made more certain. 

(15) If desired, probate of wills may under the 
statute be had in solemn form, after which no further 
notice of probate need be given as all persons inter- 
ested will already have been cited to answer the peti- 
tion for probate. 

(16) Probate of a will, not reversed upon appeal, 
nor revoked, is made conclusive as to realty as well as 
personalty. No reason for the distinction, made in Sec. 
5474 C. G. L., seems to remain. 

(17) Foreign wills probated elsewhere are requir- 
ed to be probated substantially as unprobated domestic 
wills. 

(18) The time for a widow’s elections is reduced 
to nine months, since claims of all creditors must be 
filed in eight months. 

(19) The election for an insane widow is to be 
made for her by her guardian. See 130 So. 596. 

(29) Assignment of dower is simplified. It is made 
somewhat like partition. It no longer comprehends set- 
ting off a child’s part. If she elects to take a child’s 
part she is treated as other children. The proceedings 
are limited to one action in the County Judge’s Court, 
where the administration of the estate is pending. The 
right of dower, admeasurement thereof and mesne 
profits are all tried in one proceeding. Upon demand a 
jury trial may be had upon the question of right of 
dower. 

(21) A married woman may act as executor or 
administrator without the consent of her husband. 

(22) Non-residents may act as executors or ad- 
ministrators but must submit themselves to the jur- 
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isdiction of local courts in all actions against them as 
such or personally if growing out of their conduct as 
such. 

(23) Preference in appointment of administra- 
tors is fully prescribed. Those having prior rights to 
appointment shall be notified unless they waive prior- 
ity. Political appointments are circumscribed if not pro- 
hibited. 

(24) Oaths of personal representatives are simpli- 
fied and may be taken outside the state. 

(25) Sec. 4152 C. G. L. is adopted with reference 
to disqualification of County Judges. 

(26) A new section is embodied providing for en- 
forcement of production of wills of decedents. 

(27) Sections 4648 and 4658 are amended. The 
time limited in 4648 is reduced to 10 months, harmon- 
izing with the provision for suits on all claims ob- 
jected to by the personal representative. 

The time limited in Sec. 4658 is reduced to three 
years and there are no exceptions except fraud. 

(28) A new section is included requiring persons 
interested in an estate as heir, surviving spouse, lega- 
tee, devisee or creditor to register his residence and 
post office address with the County Judge on the dock- 
et whenever he files an appearance in the Court for 
any purpose. Thereafter service of citations and no- 
tices may be by Registered Mail. 

(29) Bonds are required of executors as well as 
administrators, unless the testator expressly waives 
same. Bonds shall be joint and several. 

(30) Sec. 55386 C. G. L. is changed to give jur- 
isdiction only to the county judge where the admin- 
istration is pending to require special bonds of execu- 
tors in cases of mismanagement. 

(31) Informality of bond or of a of a 
personal representative is eliminated as a defense to 
an action on the bond. 

(32) A new section is incorporated providing for 
the release of sureties on a bond by the furnishing of 
a new bond. 

(33) The section covering expenses and compen- 
sation of personal representatives is comprehensively 
revised in detail. It attempts to cover all phases of the 
subject and is analogous to other modern enactments. 

(34) A successor personal representative is vest- 
ed with the right of action suggesting devastavit 
against his predecessor. The right of action is not lim- 
ited to creditors. 

(35) Section 5545 C. G. L. is repealed in view of 
the modification of the theory of the effect of judg- 
ments against an estate and the enforcement thereof. 

(36) The time for annual reports is changed to 
March 15 each year for the preceding calendar year 
or fraction. This corresponds with income tax returns 
and the advantages are obvious. 

(37) Annual returns are required to contain a 
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statement of assets and liabilities (as far as known) 
in addition to receipts and disbursements. 

(38) The County Judge may upon application 
compel a personal representative to. produce evidence of 
his assets and of his possession thereof; in other words, 
an actual audit. 

(39) The grounds of removal of a personal rep- 
resentative have been amplified to cover all proper 
cases which occur to the committee. 

(40) Publication of notice to creditors is reduced 
from eight to four weeks. 

(41) Time for presenting claims is reduced from 
twelve to eight months. 

(42) The saving clause of the present statute of 
non-claim is enlarged to include pledges as well as mort- 
gages. 

(43) Posting of notices to creditors is permitted 
in counties where no newspapers are published. 

(44) Ante-mortem probate of a will is provided 
for in detail. 

(45) It is provided that all personal representa- 
tives shall take security for bank deposits, since cor- 
porate executors and administrators are so required 
by the existing statutes. 

(46) Personal representatives are allowed eight 
months before being required to pay claims. This gives 
them a chance to learn the true status of the estate. 

(47) Income on specific legacies is provided to go 
to the legatee. Interest is allowed on general legacies 
only after the order of distribution is made by the 
County Judge. 

(48) Interest is allowed on creditors’ claims only 
after ten months. If the claim is upon a written obli- 
gation expressly providing for interest, then interest 
shall be paid in full. 

(49) Claims filed and not objected to within one 
month after the time limited for filing has expired, 
are conceded. 

(50) Claims filed may be objected to by any in- 
terested party. If objections are so filed the claim must 
be put in suit within another month or else be barred. 

(51) The order of payment and rank of claims is 
considerably changed. Costs of administration are 
made the first order. Limit is placed upon funeral ex- 
penses. A family allowance is included. The preference 
given to taxes by the present statute is eliminated. Pro- 
vision for pro rata distribution according to rank is 
included, thus eliminating any necessity for insolvency 
proceedings. All estates will be administered as if in- 
solvent. 

(52) Carrying on the decedent’s business by the 
personal representative is allowed to a limited extent 
upon order of the County Judge only. The Circuit Court 
is considered less appropriate than the County Judge 
for the granting of such permission. 

(53) A new section is provided to enable estates 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


to be closed promptly if the only assets are exempt 
property. 

(54) The provision covering exempt estates is 
thought to be sufficient to cover “small estates.” 

(55) The present statute for an order of “No Ad- 
ministration Necessary” is repealed. The committee 
considers that when such an order would be useful 
there should be an administration. 

(56) Legal guardians shall represent minors or 
insane persons whenever interested in the estate of a 
decedent, and guardians ad litem will be appointed only 
where there is no legal guardian. 

(57) Executions against estates of decedents are 
prohibited and claims upon judgments against the 
decedent must be filed and enforced as other claims 
in the County Judge’s Court. 

(58) A proceeding is provided whereby the per- 
sonal representative may determine the persons entitl- 
ed to receive an estate. 

(59) Real estate, like personal property, devolves 
upon the personal representative, which permits the 
abandonment of the highly technical procedure for 
taking possession and sale of real estate for the pay- 
ment of debts. It is required that the devisees or heirs 
be parties to suits involving the title to real estate. 

(60) The personal representative is empowered to 
sell partnership interests. 

(61) Proceedings are provided for the sale, lease 
and mortgage of property by the personal representa- 
tive. The procedure is simplified, but it is believed that 
adequate safeguards are provided for the protection of 
the persons beneficially interested in the estate. 

(62) The subject of abatement of legacies is cod- 
ified. 

(63) A curator may by special permission of the 
County Judges in cases of necessity be granted auth- 
ority to perform duties or functions of an executor or 
administrator. 

(64) The appointment of sheriffs as personal rep- 
resentatives has been discontinued as bad policy and 
unnecessary. 

(65) The venue of probate proceedings has been 
modified, sections 5590-1 C. G. L. being consolidated 
into three instances. 

(66) Compensation of appraisers is to be fixed at 


a reasonable sum, but no longer upon ex parte appli- 
cation. 


A Table of Contents is set forth preceding the 
proposed Act, so that interested readers may quickly 
grasp the outline thereof, the arrangement of the sec- 
tions and the subjects comprehended. At the end of the 
proposed Act is an Index which will enable particular 
subjects to be readily located in the body of the pro- 
posed Act. If the Index is incomplete, as most indices 
are, any particular subject can certainly be found in a 
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few moments by running through the Table of Con- 
tents. 


The committee respectfully suggests that this re- 
port and the appended draft of the proposed Act be at 
once published in the Law Journal for the critical ex- 
amination of the judges and lawyers of Florida. Need- 
less to say, the committee welcomes criticism, comment 
and suggestions of the profession; in fact we invite 
same, conscious of the fact that the experience of the 


bench and bar will undoubtedly suggest many improve- 
ments. 

Those unable to attend the October Meeting of 
the Bar Delegates in Orlando may address written sug- 
gestions to any member of the committee, all of which 
will be given the fullest consideration. 


Respectfully yours, 
WM. H. ROGERS, 
Chairman. 
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tion in the proposed Act and for suggestion. 
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tions will be further revised for the fourth time to put 
them in final shape for the proposed Act. 
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A BILL TO BE ENTITLED 

AN ACT RELATING TO THE DEVOLUTION 
OF ESTATES BY WILL, BY DESCENT, BY DOWER 
AND BY ESCHEAT AND ALSO RELATING ‘TO 
TESTAMENTARY CAPACITY, THE EXECUTION, 
REVOCATION, REPUBLICATION, PROBATE AND 
CONSTRUCTION OF WILLS AND TO LEGATEES, 
DEVISEES AND LEGACIES AND DEVISES, AND 
TO EXECUTORS AND ADMINISTRATORS AND 
TO THE ADMINISTRATION, SETTLEMENT, DIS- 
TRIBUTION AND INHERITANCE OF ESTATES 
OF DECEDENTS, THE JURISDICTION, PROCE- 
DURE, PLEADING, AND PRACTICE PERTAINING 
THERETO AND TO: PROHIBIT THE CREATION 
OF ESTATES TAIL AND TO PROVIDE THAT 
WORDS AND EXPRESSIONS IN DEVISES OR 
GRANTS WHICH, UNDER THE COMMON LAW, 
WOULD CREATE AN EXPRESS ESTATE TAIL 
SHALL CREATE AN ESTATE IN FEE SIMPLE IN 
FLORIDA, AND THAT WORDS AND EXPRES- 
SIONS WHICH, UNDER THE COMMON LAW, 
WOULD CREATE AN ESTATE TAIL BY IMPLICA- 
TION SHALL CREATE, IN FLORIDA, A LIFE ES- 
TATE IN THE FIRST TAKER WITH REMAINDER 
IN FEE, AND TO ABOLISH THE RULE IN SHEL- 
LEY’S CASE IN THE STATE OF FLORIDA, AND 
TO PROVIDE THAT THE DOCTRINE OF THE 
RIGHT OF SURVIVORSHIP SHALL NOT PREVAIL 
IN THIS STATE AND TO REPEAL CERTAIN 
STATUTES AND PORTIONS OF STATUTES, LAWS 
AND PARTS OF LAWS RELATING THERETO. * 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

GENERAL PROVISIONS 

Section 1. SHORT TITLE.—This chapter shall 
be known and may be cited as The Probate Act; it is 
divided into three titles as follows: 

Title I. DEVOLUTION OF ESTATES. 


Title II. ADMINISTRATORS AND EXECU- 


TORS. 


Title III. ADMINISTRATION OF ESTATES OF 
DECEDENTS. 

Section 2. TIME OF TAKING EFFECT.—This 
Act shall take effect at 12:01 o’clock A. M. Eastern 
Standard time, October 1, 1933, and shall govern the 
estates of decedents dying thereafter; and the estates 
of decedents dying prior thereto shall be administered 
by the statutes and laws of Florida in force prior to 
the effective date of this act for a period of two years 
from the effective date of this act, and thereafter in 
accordance with the provisions of this act. 

Section 3. DEFINITIONS.—The following rules 
and definitions shall govern in the construction of this 
Act and in all proceedings under this Act, unless a dif- 
ferent meaning is apparent from the context: 

ADMINISTRATION refers to the administration 


of estates and also to all probate proceedings; BE- 
QUEATH means a disposition of personal property by 
will, but it may be used interchangeably with the word 
devise; BEQUEST means a gift of personal property 
received by the beneficiary in a will, but it may refer 
to real estate also; CURATOR is a person appointed 
by the County Judge to take charge of the estate of 
a deceased person until letters testamentary or of ad- 
ministration are granted; DEVISE, when used as a 
verb, means a disposition of real estate by will, but if 
may be used interchangeably with the word bequeath; 
DEVISE, when used as a noun, means a gift of real 
estate by will, but it may be used interchangeably with 
the word bequest; GIFT means either devise, bequest 
or both; HEIR, and heir at law shall be construed to 
have the same meaning as next of kin; INTERESTED 
PERSONS and PERSONS INTERESTED IN THE 
ESTATE, shall mean heirs, legatees, devisees, distribu- 
tees, spouses and creditors, or others having a prop- 
erty right in or claim against an estate being admin- 
istered, and such words shall mean the persons en- 
titled to the estate of a decedent in the event of in- 
testacy ; LEGACY shall have the same meaning as be- 
quest as hereinbefore defined; LEGATEE and devisee 
may be construed to be synonymous; LETTERS 
means letters of administration or letters testament- 
ary; MASCULINE GENDER may be construed to re- 
fer to the feminine gender and vice versa; the same 
rule applies to the neuter gender; PERSON may be 
construed to refer either to a natural person or to a 
corporation; PERSONAL REPRESENTATIVE means 
the executor or the administrator; PLURAL NUM- 
BER may be construed to mean the singular number, 
and vice versa; PROBATE means not only probate 
proceedings pertaining to wills, but also the adminis- 
tration of estates; PROPERTY means real estate, per- 
sonalty, choses in action, or any interest in the same, 
legal or equitable. 
TITLE I 
DEVOLUTION OF ESTATES 


CHAPTER I 
DEVOLUTION BY WILL 


ARTICLE I 
TESTAMENTARY CAPACITY 


Section 4. WHO MAY MAKE A WILL.—Every 
person, male or female, married or single, who is at 
least eighteen years of age and who is of sound mind 
shall have the power to make a will. | 

ARTICLE II 
PROPERTY WHICH MAY BE DEVISED 

Section 5. PROPERTY OWNED BY THE TES- 
TATOR AT THE TIME OF MAKING HIS WILL.— 
Except as to homestead property, any estate, real or 
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personal, held by any title, legal or equitable, with or 
without actual seizin, may be devised or bequeathed 
by will.* 

Section 6. AFTER-ACQUIRED PROPERTY.—A 
will becomes effective at the time of the death of the 
testator and all property, real or personal, acquired by 
the testator after making his will is transmissible un- 
der general expressions in the will showing such to be 
the intention of the testator. Every will containing a 
residuary clause shall transmit after-acquired prop- 
erty, unless the testator expressly states in his will 
that such is not his intention. * 


ARTICLE III. 
NUNCUPATIVE WILLS 

Section 7. DEFINITION.—A nuncupative will is 
one spoken in extremis, during the last sickness, be- 
fore at least three competent witnesses whom the tes- 
tator desires to bear witness that such spoken words 
are his will. * 

Section 8. REQUISITES.—No nuncupative will 
shall be good which is not proved by the oaths of at 
least three witnesses present at the making thereof, 
nor unless it be proved by the said witnesses that the 
testator at the time of pronouncing the same, did ask 
said witnesses, or one of them, to bear witness that 
such was his will, nor unless such nuncupative will was 
made in the time of the last sickness of the testator. * 

Section 9. TIME OF PROOF.—No testimony 
shall be received to prove any nuncupative will after 
three months from the speaking of such testamentary 
words unless the said testamentary words or the sub- 
stance thereof shall have been reduced to writing and 
sworn to by the three witnesses to the will, beforé 
some judicial officer cf this state, within six days from 
the speaking of said will. * 

Section 10. PROBATE OF.—(Sec. 5466 C. G. L.) 
No probate of any nuncupative will shall be granted 
until citation has issued and has been served upon 
those who but for such will would be entitled to the 
property thereby bequeathed. 

Upon the probate of a nuncupative will, the Coun- 
ty Judge shall, as a part of his order admitting same 
to probate, recite and thereby establish and preserve, 
the full and precise terms and provisions of such will. 


ARTICLE IV 
EXECUTION OF WRITTEN WILLS 

Section 11. FORM OF WILLS DISPOSING OF 
REALTY OR PERSONALTY OR BOTH.—Every will, 
other than a nuncupative will, must be in writing and 
must be executed as follows: 

(a) It must be signed at the end thereof by the 
testator himself, or some person in his conscious pres- 
ence and by his direction must subscribe the name of 
the testator thereto. 


(b) The testator must sign his will or cause his 
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name to be signed as aforesaid or must acknowledge 
his signature, in the presence of the attesting witness- 
es, present at the same time. 

(c) The testator at the time of signing or ac- 
knowledging the instrument must declare to the at- 
testing witnesses that it is his will. 

(d) There must be at least two attesting witness- 
es, each of whom must sign the will as a witness at 
the testator’s request and in his presence. 

(e) Joint and mutual wills are valid provided they 
are executed with the same formalities as other wills. 

(f) No will executed by a non-resident of Florida 
either before or after this Act takes effect is valid as 
a will in this state unless it is *executed in accordance 
with the laws of this state in force at the time of its 
execution, except that a will valid under the laws of 
the state or country in which the testator is domiciled 
at the time of his death is valid in this state, so far as 
the same relates to personal property. A will executed 
by a citizen of this State, prior to the time this Act 
takes effect is valid if executed according to the laws 
of this state in force at the time of its execution. 

(g) All devises and bequests to subscribing wit- 
nesses are void, unless there are at least two other dis- 
interested subscribing witnesses to the will. If a sub- 
scribing witness would be entitled to any share of the 
estate of the testator in ¢ase the will were not estab- 
lished, he shall take such proportion of the devise or 
bequest made to him in the will as does not exceed the 
share of the estate which would be distributed to him 
if the will were not established. 

(h) No particular form of words is necessary to 
the validity of a will if it express the intention of the 
testator and if it be executed according to the formali- 
ties required by law. An attestation clause is not 
necessary to the validity of a will, but it is proper and 
when used should follow the signature of the testator 
and the witnesses should subscribe under the attesta- 
tion clause. 

(i) A codicil shall be executed with the same 
formalities as a will and when admitted to probate 


forms a part of the will. * 


ARTICLE V 
FRAUD, DURESS AND UNDUE INFLUENCE 
Section 12. EFFECT OF.—A will, or part of a 
will, the execution of which is procured by fraud, 
duress, menace or undue influence may be denied pro- 


bate and if probate is denied, said will or part thereof 
shall be void. 


ARTICLE VI. 
REVOCATION OF WILLS 
Section 13. REVOCATION BY FRAUD.—If the 
revocation of a will, or any part thereof, is procured 
by fraud, duress, menace, or undue influence, such 
revocation shall be void. * 
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Section 14. REVOCATION BY MARRIAGE OR 
BY BIRTH OF ISSUE.—A revocation of a will shall 
take place when the testator marries after the execu- 
tion thereof, unless provision is made in the will in 
contemplation of such event. The birth of a legitimate 
child to a testator after the execution of his will shall 
revoke the will, unless provision is made in the will in 
contemplation of such event. * 


Section 15. IMPLIED REVOCATION BY SUB- 
~ SEQUENT INCONSISTENT WILL.—A will is revoked 
by a subsequent inconsistent will, even though the last 
will does not expressly revoke all previous wills, but 


such revocation extends only so far as the inconsist- 
ency exists. * 


Section 16. REVOCATION B\ ALIENATION 
OR LOSS OF PROPERTY.—The whole will may be 
revoked or any legacy or devise mentioned in it may 
be adeemed by loss or alienation. However, if the 
property lost or aliened is re-acquired during the life- 
time of the testator, such loss, alienation or ademption 
shall not be effective. * 


Section 17. REVOCATION BY CHANGE OF 
STATUTE.—A will executed according to the statutes 
of Florida existing at the time of the execution, shall 
be valid so far as its execution is concerned, even 
though a statute be passed between the execution of 
the will and the death of the testator, which statute 
changes the method of execution. * 


Section 18. REVOCATION OF MUTUAL OR 
JOINT WILLS.—If one testator revokes a joint or mu- 
tual will this operates as a revocation of the will of the 
other testator. * 

Section 19. REVOCATION BY WRITTEN IN- 
STRUMENT.—A will may be revoked or altered by a 
subsequent written will, or other writing signed by 
the testator, declaring such revocation or alteration, 
provided such will or other writing is executed with 
the same formalities required for the execution of 
wills under this statute.* 

Section 20. REVOCATION BY TEARING, 
BURNING, ETC.—A will may be revoked by the tes- 
tator himself, or by some other person, in his con- 
scious presence and by his direction, by burning, tear- 
ing, cancelling, defacing, obliterating or by destroying, 
with the intent and for the purpose of revoking the 
same. If such act is done by any person other than 
the testator the direction of the testator and the fact 
of such injury or destruction must be proved by two 
Witnesses. * 

Section 21. REVIVAL BY REVOCATION.—The 
revocation of a will revoking all former wills shall not 
revive a will previously made by the testator even 
though it is in existence at the date of the revocation 
of the subsequent will. * 


Section 22. REVOCATION OF CODICIL.—The 
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revocation of a will revokes all codicils to the will of 
prior date to the revocation. * 
ARTICLE VII. 
REPUBLICATION OF WILLS 

Section 23. CODICILS.—The execution of a codi- 
cil referring to a previous will has the effect of re- 
publishing the will as modified by the codicil. * 

Section 24. RE-EXECUTION.—If a will has been 
revoked or if it be invalid for any reason it may be 
republished and made valid by the re-execution of th® 
same with the formalities required by this Act for the 
execution of wills. * 

ARTICLE VIII. 
PROBATE OF WILLS 

Section 25. PRODUCTION OF WILLS.—The 
custodian of a will, within ten days after receiving in- 
formation that the testator is dead, must deposit such 
will with the County Judge having jurisdiction of the 
estate of the decedent. Failure to do so shall render 
such custodian responsible for all costs and damages 
sustained by anyone. 

By petition and citation, the custodian of any will 
may, after ten days’ notice of the death of the testa- 
tor, be compelled to produce and deposit the same as 
aforesaid. In such proceedings all costs, damages and 
a reasonable attorney’s fee shall be decreed to peti- 
tioner against such delinquent custodian. The decree 
of the County Judge for production of the will may 
be enforced by attachment of the person. 

Section 26. PETITION FOR LETTERS TESTA- 
MENTARY.—Every petition for the probate of a will 
shall be sworn to by the petitioner, his agent or attor- 
ney, and shall contain either a statement of the names, 
ages and residences of the surviving spouse and heirs 
at law of the decedent and their respective relation- 
ships to the decedent or averments showing that rea- 
sonable search has been made and that they cannot bé 
ascertained without delay which would adversely af- 
fect the estate. 

No citation need be served before the probate of 
a will, but persons served with citation before probate 
need not be notified of probate under Section 34 of 
this Act. 

Section 27. PROOF OF WILLS. — (Secs. 5472 
and 5473 C. G. L.) Last wills and testaments, both of 
real and personal property, may be admitted to pro- 
bate upon the oath of any attesting witness. 

When a will is offered for probate, if it appears 
to the Court that the attesting witnesses have gone to 
parts unknown or are dead or have after its execution 
become incompetent or their testimony cannot be ob- 
tained within a reasonable time, it may be admitted to 
probate upon the oath of the executor or any person 
having no interest in the estate under the will that 
he verily believes the writing exhibited to be the true 
last will and testament of the deceased. 
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Section 28. COMMISSION TO PROVE WILL.— 
(Section 4437 C. G. L.) If any will shall be produced 
for probate, and any witness or witnesses attesting 
the same shall reside out of the county, the County 
Judge may issue a commission to which such will or 
a photographic copy thereof shall be annexed directed 
to any person who, by the laws of the state or country 
where such witness may be found, is authorized to ad- 
minister an oath, empowering him to take proof of the 
attestation of such witness and certify same. 

If the person to whom such commission shall be 
directed shall duly certify that the witness personally 
appeared and made written oath cr affirmation as the 
case may be (such written oath or affirmation to be 
attached to said certificate) that the testator signed 
said last will and testament, the original or photo- 


graphic copy of which is annexed to such commission ° 


personally or by some other person in his presence and 
by his expressed direction, or acknowledged his signa- 
ture thereto, and published the same as his last will 
and testament, and that he subscribed his name there- 
to, in his presence and at his request, such oath or af- 
firmation shall have the same operation and effect as 
if such oath or affirmation had been made in the court 
whence the commission issued. 

Section 29. PURPOSE AND NECESSITY OF 
PROBATE.—tThe purpose of probate is to establish 
the will as the identical instrument intended by the 
testator to be his will. A will is a conveyance of prop- 
erty and it must be proved or probated after the death 
of the testator in order to establish its validity as a 
conveyance. * 

Section 30. ORDER AND EFFECT OF PRO- 
BATE.— (Section 5474 C. G. L.) At the conclusion of 
the hearing on the petition for probate, if it appears 
to the County Judge that the will presented for pro- 
bate is duly attested and executed, the County Judge 
shall admit the will to probate. The probate shall be 
conclusive as to the validity of the will in any suit or 
controversy relating to any of the property, real or 
personal, thereby devised or bequeathed, unless re- 
voked or reversed upon appeal. 

Section 31. ESTABLISHMENT AND PROBATE 
OF LOST AND DESTROYED WILLS. — The estab- 
lishment and probate of a lost or destroyed will shall 
be in one proceeding. Upon the probate of such a will 
the County Judge shall, as a part of his order admit- 
ting same to probate, recite and thereby establish and 
preserve the full and precise terms and provisions of 
such will. 

The petition for probate of a lost or destroyed 
will shall contain a copy of such will or the substance 
thereof. The testimony of each witness must be re- 
duced to writing, signed by him and filed and shall be 
evidence in any contest of the will if the witness has 
died or removed from the state. 
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No probate of any lost or destroyed will shall be 
granted until citation has issued and been served upon 
those who but fcr such will would be entitled to the 
property thereby bequeathed or devised, nor unless 
clearly and distinctly proved by the testimony of at 
least two disinterested witnesses, a correct copy being 
the equivalent of one witness. 

Section 32. PROBATE OF FOREIGN WILLS.— 
(Sec. 5475 C. G. L.) A will admitted to probate in any 
other state or ccuntry may be offered for probate in 
this state in the Court of the County Judge having 
jurisdiction, as determined by section 163 of this Act. 
An exemplified copy or a certified copy of such for- 
eign will together with the order of probate, the peti- 
tion for letters and a copy of the letters, if any, issued 
thereon, shall, in lieu of such foreign will, be filed in 
the Court of the County Judge where the original ap- 
plication is made for the probate of such foreign will. 
The petition for probate of such foreign will in this 
state may be filed by the executor named in the for- 
eign will, or by any person interested in such will, and 
similar proceedings shall be had as in the case of an 
original petition for the probate of a will in this state. 
Notice of such probate shall be given in the same man- 
ner as notice is given of the probate of any other will 
in this state. If it appears from such exemplified or 
certified copies, or otherwise, that the will has been 
admitted to probate in another state or country and 
that it is valid according to the law of the place in 
which the testator was domiciled at the time of his 
death, or according to the law of this state, it shall 
be admitted to probate and shall have the same force 
and effect as a will first admitted to probate in this 
state, except as limited in section 11(f) of this Act, 
and letters testamentary or of administration with the 
will annexed shall issue thereon to the petitioner. 

Section 33. ANTE MORTEM PROBATE.—Any 
person who has signed an instrument which he intends 
to be his will and who desires to probate the same as 
his will before his death, may do so under one of the 
following methods: 

(a) Such person shall present for filing a written 


petition to the county judge of the county of his resi- 


dence, setting forth the fact that he has signed an in- 
strument as his will and that he is familiar with the 
contents of such instrument and that the same are 
satisfactory to him. Said petition shall be filed in the 
county of the residence of such petitioner, if he be a 
resident of Florida, and if not a resident of Florida, 
then in any county in this state in which such non- 
resident may own realty or personalty. 

With such petition the petitioner shall file in thé 
office of the county judge an affidavit containing the 
names, residences, and post office addresses of the 
legatees or devisees named in the -will and also of the 
surviving spouse and heirs at law of the petitioner. 
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Any of such persons not named in the affidavit shall 
have the same right to contest said will after the death 
of the testator as though such ante mortem probate 
had not been made. Upon the filing of such petition, 
the county judge shall,cause to be duly mailed, post- 
age prepaid, with the return address of the county 
judge upon each envelope, to each person named in said 
affidavit, at least thirty days before the hearing, a 
notice of the application for probate of said will, and a 
certificate of such mailing shall be filed by said coun- 
ty judge. The form of such notice shall be substantial- 
ly as follows: 

IN THE COUNTY JUDGE’S COURT 


Estate of 

The State of Florida ‘a all persons interested as 
surviving spouse and heirs at law of said decedent: 

You are hereby notified that a petition has been 
filed in this court by _- , who 
desires to probate his will while living. “You have been 
named in the petition as one of the persons interested 
and you are therefore commanded to appear on the 
show cause, if any you can, why the should 
entertain said petition and grant probate of the peti- 
tioner’s will ante mortem. 


County Judge. 
Clerk. 

If any of such heirs, legatees or devisees are mi- 
nors, or incapacitated otherwise, the petition for pro- 
bate shall so recite and shall ask for the appointment 
of a guardian ad litem to represent the rights of such 
minors or incapacitated persons. The court shall 
thereupon appoint a guardian ad litem to represent 
such minors or incapacitated persons at the hearing. 
Such guardian ad litem shall have as complete power 
to represent such persons as they could represent 
themselves if they were not minors or incapacitated 
otherwise. 

On the date set for the hearing of such probate, 
or on any other date to which the county judge may 
on the date of the hearing adjourn the same, the pe- 
titioner for ante mortem probate shall appear in per- 
son and shall be sworn as a witness. He may be ex- 
amined by the county judge, or any interested person, 
as to the proper signing or attestation of such instru- 
ment. If said instrument has not been executed with 
the formalities required by law before the hearing, the 
petitioner may execute the same with such formali- 
ties at the hearing. Unless legal cause is shown to 
the contrary, the county judge shall at the end of said 
hearing enter an order to the effect that the instru- 
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ment has been properly executed and that it is the will 
of the petitioner. 

At such hearing it shall be unnecessary for the 
will to be read cr its contents to be made known as 
such probate under this method (A) shall be con- 
clusive only as to the proper attestation and execution 
of the will. If the said petitioner desires not to make 
known the contents of his will, the county judge shall 
take said will after the hearing and seal the same in 
an envelope and hold the same in safekeeping, free 
from the inspection of any one until after the death of 
the petitioner. 

(b) If the petitioner desires to conclude all ques- 
tions as to undue influence, testamentary capacity, or 
as to any other grounds on which the will might be at- 
tacked after his death, he shall attach a copy of said 
will to the petition for probate and on the date of the 
hearing said will shall be read and the petitioner shalt 
be subject to examination as to any of its contents and 
as to any questions of undue influence or testamentary 
capacity, or any cther matters which might invalidate 
said will or any part thereof. After such hearing, if 
the county judge deems it proper to enter an order ad- 
mitting said will to probate such order shall be con- 
clusive that it is the will of the petitioner and that the 
assets of the petitioner’s estate shall be distributed ac- 
cording to the terms of such will after his death. Such 
will, after such probate has been ordered, shall then be 
recorded in a book to be kept for such purpose by the 
county judge and shall be open to public inspection. 

After a will has been probated under method (A) 
above outlined and the questions as to proper execu- 
tion have been settled, it shall be necessary to repro- 
bate the will in the usual post mortem manner pre- 
scribed by statute after the death of the testator, in 
order that such questions as undue influence, testa- 
mentary capacity, and other questions pertaining to 
the validity of the will may be settled, but no question 
pertaining to the proper execution of the will can be 
raised at such reprobate hearing. 

If the will is probated under method (B) above 
outlined, all questions are precluded, and upon the 
death of the testator his executor shall take charge of 
the estate and proceed with the administration with- 
out further probate, subject to the usual administra- 
tive procedure under the laws as to post mortem pro- 
bate now existing in Florida. 

After the ante mortem probate of any will under 
either of said methods (A) or (B), if the testator de- 
sires to change the will in any manner, he shall have 
authority to do so by filing a petition with the county 
judge, in which he revokes his former will and sets 
forth his desire to probate another will under this ante 
mortem plan. Notice shall again be given in the same 
manner by the county judge, and an order shall be en- 
tered after the hearing revoking said will, provided 
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the testator still is of sound mind. If the testator 
prefers, he may file a petition and revoke his probated 
will in the same manner without probating another 
will. In the event he does so, at the time of his death 
he shall be deemed to have died intestate, unless he 
has executed another will which he has retained in the 
usual manner for post mortem probate. If a will has 
been probated ante mortem and such probate has not 
been revoked in the manner above stated at the time 
of the death of the testator, no other instrument exe- 
cuted by such testatcr can be probated post mortem 
as his will. 


If a petitioner shall die while his petition for pro- 
bate is pending, the instrument intended to be pro- 
bated ante mortem may be presented for probate in 
the usual manner post mortem. However, such instru- 
ment shall be subject to attack in the same manner as 
any other will executed by a testator. 

No right, title or interest shall vest in any legatee 
or devisee by reason of the probate of a will ante mor- 
tem until after the death of the testator. 


Any interested person shall have the same right 
as to appeal from any order pertaining to the ante mor- 
tem probate of a will as exists in post mortem cases. 
The right shall also exist to move to vacate or set aside 
any order pertaining to the ante mortem probate of a 
will, and any such order may be vacated, set aside or 
revoked where it appears that fraud was practiced on 
the court or advantage taken of the spouse, heirs, lega- 
tees and devisees. 


This provision as to ante mortem probate of wills 
shall not be construed as superseding the present post 
mortem plan of probate, but shall be construed as giv- 
ing a testator merely an additional method of having 
his will probated. 


All costs incurred as the result of ante mortem 
probate of a will, including the expenses of the county 
judge in mailing notices, shall be paid by the person 
petitioning for the probate of his will ante mortem, 
except costs which accrue as a result of a contest. In 
the event of a contest, the costs accruing as a result 
of such contest shall be borne by the losing party. * 

Section 34. NOTICE OF PROBATE.—Upon the 
admission of a will to probate, the personal representa- 
tive shall forthwith file in the office of the County 
Judge a sworn statement containing the names and 
residences or post-office addresses of each legatee or 
devisee named in the will and also of the surviving 
spouse and heirs at law of the decedent. 


Upon the filing thereof the County Judge shali 
cause to be duly mailed, postage prepaid with the re- 
turn address of the County Judge upon each envelope, 
to each person named in said statement a notice of the 
probate of said will. A certificate of such mailing 
shall be filed by said County Judge. 
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Thereupon the County Judge shall cause to be 
published once a week for four consecutive weeks in 
a newspaper published in the county, four publications 
being sufficient, a notice addressed to all persons in- 
terested as surviving spouse or heirs at law of the 
testator in substantially the following form: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 
Estate of 

The State of Florida, to all persons interested in 
the Estate of said decedent: 

You are hereby notified that an instrument of 
writing purporting to be the last will and testament 
of said decedent has been admitted to probate in said 
Court. 

You are hereby commanded within three calendar 
months from the date of the first publication of this 
notice to appear in said court and show cause, if any 
you can, why the action of said court in admitting said 
will to probate should not stand unrevoked. 

County Judge. 
_... County, Florida. 


Clerk. 
Firat publication on 


The expenses of mailing and publication shall be 
advanced to the County Judge by the personal repre- 
sentative out of the assets of the estate as administra- 
tion costs. 

No person served with citation upon the petition 
for probate or who has waived such citation need be 
notified hereunder; but all such shall be bound by the 
order admitting the will to probate, unless successfully 
appealed from. 

Any legatee or devisee may likewise waive notice 
of probate by an instrument in writing filed in the pro- 
ceeding and such waiver shall bar any action for revo- 
cation of probate. If all persons interested have been 
cited before prcbate or waive notice of probate, the 
personal representative shall not be required to give 
notice of probate. 

No personal representative shall have power to 
make distribution to any legatee or devisee in contra- 
vention of the rights of the surviving spouse and heirs 
at law of the decedent until the expiration of said pe- 
riod of time, but such executor or administrator shall 
have power to deal with the estate in all other par- 
ticulars. 

Pending the determination of any issue made for 
revocation of probate the personal representative shall 
proceed with the administration of the estate as if no 
such issue had been made, except that no distribution 
may be made to legatees or devisees in contravention 
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of the rights of the surviving spouse and heirs at law 
of the decedent. 

If no petition for revocation of probate be filed 
within said period of time, the order of , “bate en- 
tered as provided in Section 30 of this Act shall be con- 
clusive without further order, upon proof of publica- 
tion of notice of probate being filed and recorded in the 
office of the County Judge. 

No petition for revocation of probate shall be 
maintained in any cause unless filed within the period 
of time hereinabove limited. 


Section 35. REVOCATION OF PROBATE.— 
(Sec. 5476 C. G. L.) Any heir or distributee of the es- 
tate of a decedent, except those who have waived no- 
tice of probate and those who have been served with 
citation before probate may, within the time limited 
by law, make application by petition to the court in 
which the probate of any will may have been granted 
for revocation of such probate. The petition shall set 
forth the interest of petitioner in such estate and the 
facts constituting the grounds upon which revocation 
is demanded. 

Citation to appear and defend shall be served upon 
the executor or administrator with the will annexed; 
and the County Judge shall upon the issues made and 
the proof adduced confirm or revoke the probate ac- 
cording to the law and justice of the case. 

Any legatee, devisee or other person interested in 
the estate may upon application be permitted to ap- 
pear and prosecute or defend as though he were a party 
to the proceeding. 


Section 36. RECORD OF WILLS.— (Sec. 5477 C. 
G. L.) All wills of which probate shall be granted shall 
be deposited in the office of the County Judge, and by 
him recorded in a book kept for that purpose, together 
with the letters testamentary or of administration 
granted thereon; and all letters of administration upon 


the estates of persons dying intestate shall also be ~ 


recorded in the office of the said judge; and on pay- 
ment of his fees, he shall give certified copies thereof 
under seal of the court. 


Section 37. CAVEAT: PROCEEDINGS THERE- 
ON.— (Sec. 5467 C. G. L.) If any heir cr distributee 
of the estate of a decedent be apprehensive that a will 
may be admitted to probate without his knowledge, he 
may file a caveat in the office of the County Judge. 

No caveat shall be effective unless it shall contain 
a statement of the interest of the caveator in the es- 
tate, the name and specific residence address of the 
caveator and if the caveator be a non-resident of the 
county, the additional name and specific residence ad- 
dress of some person residing in the county designated 
as the agent of the caveator upon whom service of 
citation may be made. After the filing of same the 
County Judge shall not admit the will of such decedent 


to probate without the issuance of a citation to the 
caveator. 

Such citation shall either be served upon the ca- 
veator or upon his agent named in the caveat for serv- 
ice of citation, whichever be stated to be a resident 
of the county. Upon a return that after diligent search 
the caveator, if a resident, or his resident agent, if the 
caveator be a non-resident, cannot be found, the coun- 
ty judge may proceed to admit the will to probate upon 
the expiration of fifteen days after mailing copies of 
the citation and petition to the caveator and to his 
agent, if any, named in the caveat, at the respective 
residence addresses given. Certificate of mailing shall 
be filed in such instances by the County Judge. 

Upon the return cay of the citation the caveator 
may answer the petition for probate and shall therein 
set forth the interest of the caveator in the estate and 
the facts constituting the grounds upon which probate 
of the will is opposed; and the court shall upon the is- 
sues made and the proof adduced probate the will or 
deny probate according to the law and justice of the 
case. 

Unless a will be offered for probate within thirty 
days after the filing of a caveat, letters of administra- 
tion may be granted to those entitled to administer. 
Should a will be offered for probate after such letters 
of administraticn have been granted citation shall also 
issue upon the petition to the administrator. 

ARTICLE IX. 
CONSTRUCTION OF WILLS. 

Section 38. BY PROBATE COURT.—The Coun- 
ty Judge in whose court the will has been probated 
shall have jurisdiction to entertain direct proceedings 
for the construction of such will, or any part thereof. 
Such proceedings for construction shall be by petition 
filed by the executor or by any person interested in the 
will, with citation and service as required by Section 
167 of this Act. * 

Section 39. BY COURTS OF EQUITY.—A court 
of equity in this state shall have concurrent jurisdic- 
tion with the County Judge in the construction of wills, 
or any part thereof, but the court first obtaining juris- 
diction of a petition for construction shall retain the 
same. No petition for the construction of a will, how- 
ever, can be maintained in any court until the will has 
first been probated in the court of the County Judge 
having jurisdiction. * 

Section 40. RULES OF CONSTRUCTION.— 

(a) The cardinal rule of construction is that the 
intention of the testator shall govern, so far as that 
intention is legal and not contrary to public policy, 
however unjust the will may appear. 

(b) The will of a non-resident which conveys real- 
ty in this state shall be construed as to such realty 
in accordance with the laws of Florida, and the courts 
of this state shall not be bound by the construction of 


if 
> 


202 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the courts of another state concerning realty Ccevised 
in this state. That part of a will disposing of personal 
property in Florida executed by a non-resident shall 
be construed under the laws of the state of the testa- 
tor’s domicile. 

(c) When a will is presented for construction the 
court shall construe it only in the form in which it was 
left by the testator, when read in the light of surround- 
ing circumstances. No court of law or equity can re- 
form a will. 

(d) A will shall be construed under the law as it 
existed at the death of the testator. The construction 
of a will is always a question of law and where there 
are no ambiguities cr uncertainties evidence is un- 
necessary to aid the court in reaching a decision. If 
questions of fact are involved, the issue raised must 
be considered in connection with the law in order to 
reach a ccrrect conclusion. 

(e) A judgment of construction, unless reversed 
or set aside, is res judicata as to all parties before the 
court and as to all questions involved in that proceed- 
ing. 

(f) The intention of the testator is to be sought 
from a consiceration of the will as a whole and is not 
to be determined by arbitrary conjecture as to what 
he meant nor by a consideration of detached portions 
of the will. The meaning sought is that expressed by 
the words of the will, read in the light of surrounding 
circumstances. 

(g) No evidence is admissable to vary, add to or 
contradict the terms of a will. 

(h) If the intention of a testator cannot be given 
full effect it will be carried out as far as possible. If 
the provisions of a will are partly legal and partly il- 
legal, the legal parts will be upheld if capable of sep- 
aration from the illegal. 

(i) In construing the terms of a will the court will 
not lay too minute stress on the precise meaning of 
the words used in the will. The presumption is that 
words, even technical words, are used in accordance 
with their usual acceptance, unless a contrary intent is 
manifestly implied from the context. When this con- 


trary intent appears from the will itself, the words 


used by the testator will be construed to mean what he 
intended them to mean, rather than in acccrdance with 
their usual meaning. . 

(j) A general intention of a testator as gathered 
from his entire will must prevail over a particular in- 
_ tention gathered from part of the will. 

(k) If there are two repugnant clauses in a will 
which cannot be reconciled, the latter must prevail, 
but the two clauses must be construed so as to har- 
monize them if possible and give effect to each, reject- 
ing the first only so far as is necessary to give effect 
to the latter. 

(1) Intestacies are not favored in construing wills. 


If the terms of a will are such as to permit two con- 
structions, one of which results in intestacy and the 
other leads to a valid testamentary disposition, the 
construction is favored which will prevent intestacy. 

(m) The law presumes the testator had a legal in- 
tention in view in making his will, until the contrary 
appears. When it has been determined that the testa- 
tor’s intentions are illegal, the courts cannot re-make 
the will or arbitrarily give it some other meaning 
which it may be supposed the testator would have 
adopted if he had known that his intentions could not 
be carried out. 

(n) The law favors the vesting of remainders in 
all cases of doubt. Under this rule words of survivor- 
ship in a will shall refer to the death of the testator 
in order to vest remainder interests at that time, un- 
less a manifest intention to the contrary appears. 

(o) An express direction in a will to keep the es- 
tate together for a period of time implies the power to 
borrow money to meet the necessary expenses of so 
doing, even though no mention is made of such neces- 
sity in the will. 

(p) Parol or other extrinsic evidence is not ad- 
missable for the purpose of adding provisions to a will, 
varying its clearly expressed terms or contradicting 
the intention of the testator as plainly expressed in 
the will. The declarations of -the testator may be 
proved by parol evidence in order to show what mean- 
ing he attached to ambiguous words or descriptions as 
to persons or property mentioned in the will, but not 
for the purpose of showing that he intended to dispose 
of his property in a certain way or that he understood 
that the will disposed of it in a manner different from 
that expressed in the will. Parol or other extrinsic 
evidence may be admissable to show the circumstances 
surrounding a testator at the time of the execution of 
the will and to explain latent ambiguities, but such 
ambiguity must exist before parol evidence will be ad- 
mitted to explain the terms of a will. Such evidence 
shall not be admissible to explain patent ambiguities. 
If no meaning can be gathered from the terms of a 
will, the will must fail. A will entirely void for un- 
certainty may be admitted to probate, but on construc- 
tion it will be declared invalid. Parol and other ex- 
trinsic evidence is admissable to assist in determining 
the intention of the testator where property has been 
incorrectly described in the will, provided there is 
other description left in the will from which the in- 
tention of the testator may be determined when such 
description is explained by such evidence. 

(q) When a will directs the conversion of real 
property into money, such property and all proceeds 
shall-be deemed personal property from the time of 
the testator’s death. 

(r) If a legatee or devisee dies before the death 
of a testator, leaving a child or children, or their des- 
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cendants the property devised or bequeathed to such 
legatee shall vest in such child or children or their 
descendants per stirpes. * 
ARTICLE X 
LEGATEES AND DEVISEES 

Section 41. NATURAL’ PERSONS.—AIl natural 
persons, whether resident or non-resident of the State 
of Florida, who are named in a will as legatees or de- 
visees, are hereby vested with power to own any prop- 
erty bequeathed or devised to them, whether sui juris 
or not, but a legatee or devisee named in a will is in- 
capacitated to take a legacy or devise designed by the 
testator to be used for illegal or immoral purposes, or 
for purposes contrary to public policy, and such be- 
quest or devise is void. * 

Section 42. JOINT LEGACIES AND DEVISES. 
A devise or Iegacy given to more than one person vests 
in the owners as tenants in common. * 

Section 43. CORPORATIONS.—A bequest or de- 
vise may be made to the state, to counties, or to mu- 
nicipalities, or to any other corporation authorized by 
its charter to receive bequests or devises. * 

Section 44. CHARITABLE INSTITUTIONS.— 
Bequests or devises may be made to unincorporated 
religious, benevolent, educational, or fraternal societies 
or associations or lodges, or branches thereof, and to 
corporations specifically formed for religious, scien- 
tific, literary, educational, hospital or sanitorium pur- 
poses, or formed primarily for the public preservation 
of forests, natural scenery, public highways or bridges, 
or to maintain public libraries, museums, art galleries, 
or for other such public purposes. Devises or bequests 
may also be made to incorporated or unincorporated 
societies, associations or other organizations for the 
benefit of the poor, the sick, the disabled, or for homes 
for the aged, for asylums, or for the establishment, 
improvement, repair or maintenance of public or pri- 
vate cemeteries or individual lots located therein and 
for the preservation of graves, monuments, tombstones 
or mausoleums, or for other charitable uses. * 

Section 45. CHARITABLE DEVISES AND BE- 
QUESTS INVALID, WHEN.—No estate, real or per- 
sonal, or any interest therein, may be bequeathed or 
devised to any person, charitable institution, associa- 
tion, benevolent society, or corporation, in trust for 
charitable uses, unless the will in which such bequest 
or devise appears was executed at least six months be- 
fore the death of the testator. If so made at least six 
months before death, such devises and legacies shall 
be valid, but they shall not collectively exceed one- 
third of the estate of a testator who leaves a spouse, 
or child, or both, or descendants of a child, or parent, 
and if they do, a pro rata deduction from such charit- 
able devises and legacies shall be made so as to reduce 
the aggregate thereof to one-third of the estate. All 
devises and legacies made contrary hereto shall be void 


and shall go to the residuary legatees or devisees or 
heirs, according to law. However, a testator who 
leaves no spouse, child, descendants of child or parent, 
may dispcse of any part or all of his estate to charit- 
able, educational or religious purposes or to other 
charitable uses, provided his will is executed at least 
three months prior to the death of such testator. * 
ARTICLE XI 
LEGACIES AND DEVISES 

Section 46. KINDS OF.—Legacies and devises 
are classed as follows: 

(a) A legacy or devise of a particular thing, 
specific and distinguished from all others of the same 
kind belonging to the testator, is SPECIFIC. If the 
testator disposes of such specific legacy or devise dur- 
ing his lifetime, resort can not be had to the other 
property of the testator. 

(b) A legacy is DEMONSTRATIVE when the par- 
ticular fund or personal property is pointed out from 
which it is to be taken or paid. 

(c) An ANNUITY is a bequest of certain specified 
sums to be paid periodically. If the fund or property 
out of which a demonstrative legacy or an annuity is 
payable fails, in whole or in part, resort may be had to 
the general assets of the estate for the payment there- 
of. 

(d) All other legacies and devisees are GEN- 
ERAL. 

(e) A RESIDUARY LEGACY OR DEVISE is a 
general legacy or devise which embraces only that 
which remains after all other bequests and devises 
mentioned in the will have been satisfied or dis- 
charged. * 

Section 47. LAPSED OR VOID LEGACIES OR 
DEVISES.—If a legacy or devise lapses, it shall be- 
come a part of the residuum and passes to the residu- 
ary legatee or devisee, unless a contrary intent is ex- 
pressed by the testator in his will. A legacy or devise 
shall not lapse by reason of the death of the legatee or 
devisee before the legacy or devise vests in him, pro- 
vided he leaves a child or descendants of a child sur- 
viving, in which event a child or descendants of a child 
shall take such legacy or devise per stirpes. * 

Section 48. VESTING OF LEGACIES OR DE- 
VISES.—The death of the testator is the event which 
vests the right to legacies or devises, unless the testa- 
tor in his will has provided that some other event must 
happen before a legacy or devise shall vest. * 

Section 49. ABATEMENT OF LEGACIES AND 
DEVISES.—Abatement is the reduction of a legacy 
or devise on account of the insufficiency of the estate 
of the testator to pay all his debts, all costs of admin- 
istration and all legacies and devises in full. The fam- 
ily allowance, costs and expenses of administration 
and all indebtedness of the estate shall be paid out of 
the funds or from the property or proceeds thereot 
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designated by the will, so far as sufficient and neces- 
sary. If no property be designated in the will for the 
payment thereof, or if the property so designated be 
insufficient, the general assets of the estate shall be 
used for such purposes and if the will does not disclose 
the intention of the testator as to the order of pay- 
ment, the general assets of the estate shall be applied 
for the payment of such obligations in the following 
manner: 

(a) Assets of the estate not disposed of by the 
will. 

(b) Property devised or bequeathed to residuary 
legatees or devisees. 

(c) Property out of which the general legacies are 
to be satisfied. 

(d) Specific and demonstrative legacies and de- 
vises. In the appropriation of specific or demonstra- 
tive legacies and devises for the payment of debts, no 
priority shall exist as between real and personal prop- 
erty. 

Demonstrative legacies shall be classed as general 
legacies upon the failure or insufficiency of the fund 
or property out of which payment should be made, to 
the extent of such insufficiency. 

Legacies or devises to the decedent’s widow, given 
in satisfaction of or in lieu of her dower or statutory 
rights in the estate shall not abate until all other leg- 
acies and devises of the same class are exhausted. 

Legacies and devises given for a valuable consid- 
eration shall abate with other legacies of the same 
class only to the extent of the excess thereof over the 
amount or value of the consideration. 

Legacies and devises in the same class shall abaté 
without preference or priority as between real and 
personal property. When property, real or personal, 
which has been specifically devised or bequeathed or 
charged with a legacy shall be sold or taken by the 
personal representative for the payment of debts or 
expenses of administration, other legatees or devisees 
shall contribute ‘according to their respective interests 
to the legatee or devisee whose legacy or devise has 
been sold or taken, and the County Judge shall before 
distribution determine the amounts of the respective 
contribution and the same shall be paid or withheld be- 
fore distribution is made. 

Section 50. ADEMPTION.—The ademption of a 
legacy or devise exists where the testator during his 
life, after making his will, delivers or conveys the 
property bequeathed or devised to the legatee or de- 
visee, either expressly or by implication, in lieu of the 
legacy or devise given. * 

Section 51. ADVANCEMENTS.—Advancements 
made to a legatee or devisee named in the will, after 
the will is made, shall be considered as an ademption 
to the extent of such advancements made by the testa- 
tor, unless a contrary intent be expressed in the will. * 


Section 52. INCOME FROM LEGACIES OR DE- 
VISES.—The interest, income or increase arising from 
specific property devised or bequeathed shall belong 
to the specific legatees and devisees entitled thereto 
from the date of the death of the testator. From and 
after the time fixed by the County Judge in an order 
of distribution general legacies shall bear legal interest 
until paid. 

Section 53. INTENTION OF TESTATOR.—The 
provisions of this Article in all respects are to be con- 
trolled by the intention of the testator as expressed in 
his will. * 

CHAPTER II 
DEVOLUTION BY DESCENT 
ARTICLE I 
CERTAIN ESTATES OF INHERITANCE 
PROHIBITED 


Section 54. (C. G. L. 5481.) 


ENTAILED ES- 


-_TATES.—Estates tail are hereby prohibited in the 


State of Florida. 

Words and expressions used in a grant or a devise 
which, under the common law, would create an express 
estate tail, for illustration, as to “A” and the heirs of 
his body, or his heirs by a particular person, or his 
issue, or his heirs male, or his heirs female, or to his 
heirs described by other words of similar import, shall 
convey an absolute fee-simple estate. 

Words and expressions used in a grant or a devise 
which, under the common law, would create an implied 
estate tail, for illustration, as to “A” for life and upon 
his dying without issue, dying without heirs of his 
body, dying without heirs, or on the failure of issue, 
or heirs described by other equivalent terms, then to 
“B”, or for further illustration, as to “A” and upon 
his dying without issue, dying without heirs of his 
body, dying without heirs, or on the failure of issue, 
or heirs described by other equivalent terms, then to 
“B”, shall vest a life estate in “A”, the first taker, 
with remainder over in fee to his children, and the 
descendants of his deceased children, by representa- 
tion, in being at the time of the vesting of the life es- 
tate in “A” or coming into being during the life of 
“A”. If no children or their descendants are living or 
in being at the time of the death of “A’’, the first 
taker, the remainder over shall vest in fee in “B”, the 
beneficiary or beneficiaries intended by the maker of 
the instrument. * 

Section 55. RULE IN SHELLEY’S CASE.—In a 
grant or devise to a person for life or for years, with 
remainder over to his heirs, heirs of his body, lawful 
heirs, issue, or to his heirs described by words of sim- 
ilar import, such words of limitation shall be held to 
mean children, and under such words, children and the 
descendants of deceased children, by representation, in 
being at the time of the vesting of the precedent es- 
tate, or coming into being during the continuation of 
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the precedent estate, shall take as purchasers the re- 
mainder estate thus granted or devised to them. 

This Section of this Act shall be construed to re- 
peal the common law rule known as the Rule in Shel- 
ley’s Case. * 

Section 56. ESTATES BY SURVIVORSHIP. (C. 
G. L. 5482)—The doctrine of the right of survivorship 
in cases of real estate and personal property held by 
joint tenants shall not prevail in this state. * 

ARTICLE II 

INHERITANCE AND TRANSMISSION OF 

INHERITANCE 

Section 57. VESTING OF TITLE. (Sec. 5478 C. 
G. L.)—Whenever the owner of any property dies in- 
testate, the title or interest surviving him in such 
property vests in his administrator for the benefit of 
his heirs and creditors. The right of inheritance shall 
thereupon accrue in the persons and in the manner 
specified in Article III of this chapter. Personal prop- 
erty owned by citizens of Florida shall be inherited 
and shall be distributed in the same manner as real 
estate located in this state. * 

Section 58. ALIENS. (C. G. L. 5479)—An alien 
may devise and bequeath and inherit and transmit in- 
heritance in real and personal property as if he were 
a citizen of the United States; and in making title by 
descent it shall be no bar to a party that the intestate 
or any ancestor through whom he derives his descent 
from the intestate is or has been an alien. * 

Section 59. ILLEGITIMATES.—Every illegiti- 
mate child is an heir of his mother, and also the per- 
son who, in writing, signed in the presence of a com- 
petent witness, acknowledges himself to be the father; 
such illegitimate child shall inherit from its mother 
and also from its father when so recognized, in the 
same manner as if such child had been born in lawful 
wedlock. However, such illegitimate child does not 
represent his father or mother by inheriting any part 
of the estate of the parents’ kindred, either lineal or 
collateral, unless his parents shall have intermarried, 
in which event such illegitimate child shall be deemed 
legitimate for all purposes. * 

Section 60. ESTATE OF ILLEGITIMATE 
CHILD.—The estate of an illegitimate child who dies 
unmarried and without descendants and without dis- 
posing thereof by will descends as though he had been 
born in lawful wedlock, if he has been legitimated as 
aforesaid; otherwise, his estate descends and is dis- 
tributed to his mother or her heirs at law. * 

Section 61. ADOPTED CHILD.—An adopted 
child shall be the heir at law of its adopting parents 
and the adopting parents shall inherit from the adopted 
child. An adopted child shall not inherit the estate of 
its blood parents nor shall such blood parents inherit 
from such adopted child. * 

Section 62. MURDERER.—Any person convicted 


of the murder of a decedent shall not be entitled to in- 
herit from the decedent or take any portion of his es- 
tate as a legatee or devisee. The portion thereof to 
which such murderer would otherwise be entitled in 
the estate of the decedent shall descend to the persons 
entitled thereto, as though such murderer had never 
existed. * 
ARTICLE III 
RULES OF INHERITANCE 

Section 638. RULES. (C. G. L. 5483)—The fol- 
lowing rules shall determine who are the heirs at law 
of a deceased person. 

1. Upon the death of either spouse without lineal 
descendants, the other is the sole heir to the property 
the title to which was vested in the deceased at the 
time of death. 

2. If a decedent leaves no surviving spouse, but 
leaves lineal descendants, the whole estate goes to such 
descendants. The lineal descendants of children stand 
in the place of their deceased parents, and in all cases 
of inheritance from such lineal ancestor the distribu- 
tion shall be per stirpes and not per capita. 

3. Children stand in the first degree from the in- 
testate and inherit equal rights in all property of every 
description, accounting for advancements as herein- 
after explained. Posthumous children stand in the 
same degree with children in being upon all questions 
of inheritance. 

4. If there are children or those representing de- 
ceased children, the surviving spouse shall be entitlea 
to a child’s part.” If the shares exceed two in number, 
and the surviving spouse is the widow, she shall have 
as a child’s part one-third part of the estate, unless 
she elects to take her dower rights allowed by this Act, 
in which event she shall inherit no further interest in 
the estate. Where the husband and wife are living in 
a state of separation, the acquisitions of the wife and 
her children living with her are vested in the wife, 
free from the debts, contracts or control of the husband 
and at her death intestate the same descend to her 
children and descendants of children per stirpes and 
if none, then to her next of kin. 

5. If a person dies without leaving a surviving 
spouse or children or descendants of children, his sur- 
viving father or mother shall take his entire estate. 
If both his father and mother are living, they shall in- 
herit equally from him. 

6. If a person dies without leaving a surviving 
spouse or children or descendants of children and with- 
out leaving a father or mother surviving, his brothers 
and sisters shall inherit his estate, the half blood in- 
heriting equally with the whole blood, unless the in- 
heritance came to the intestate by descent, devise, or 
gift of some one of his ancestors in which case all 
those who are not of the blood of such ancestor must 
be excluded from such inheritance in favor of those 
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who are. The descendants of brothers and sisters de- 
ceased shall represent and stand in the place of their 
deceased parents, per stirpes. 

7. If a person die without leaving a surviving 
spouse or children or descendants of children, or father 
or mother or brother or sister or descendants of broth- 
er:or sister, the maternal and paternal grandparents 
by consanguinity then living shall inherit in equal por- 
tions. If there be no grandparents by consanguinity 
then living, the lineal descendants of such maternal 
and paternal grandparents shall inherit per stirpes, 
one-half of the estate being inherited by the maternal 
and the other half by the paternal next of kin. If 
either side be extinct, then the other shall inherit thé 
whole estate. If both lines be extinct, then the next 
of kin of the deceased spouse of the intestate shall in- 
herit in the same manner as if said deceased spouse 
had survived the intestate and then died entitled to 
the estate. 

If part of such collaterals be of the whole blood 
and part of the half blood only, those of the half blocd 
shall inherit one-half as much as those of the whole 
blood. If the inheritance came to the intestate by 
descent, devise or gift of some one of his ancestors, 
then all those who are not of the blood of such ancestor 
must be excluded from such inheritance in favor of 
those who are. 

8. More remote heirs than those specified above 
shall not inherit by right of representation but as next 
of kin, and the rules for determining who is most close- 
ly related to the intestate as next of kin in such re- 
mote degrees shall be as follows: Count one degree for 
each generation from the intestate up to the common 
ancestor of such intestate and the claimant of the es- 
tate; thence one degree for each generation down the 
collateral line to the claimant. The number of degrees 
thus obtained represents the degree of kindred be- 
tween the intestate and the claimant. Determine the 
relationship of each claimant to the intestate in this 
manner and the claimant most closely related is en- 
titled, as next of kin, to the estate. If several be of 
equal degree they shall inherit equally. 

9. If the intestate left no heirs surviving him un- 
der the foregoing rules all his estate, real and per- 
sonal, shall escheat to the State of Florida. * 

Section 64. INHERITANCE PER CAPITA AND 
PER STIRPES.—Per capita means “by the head”, or 
share and share alike. Per stirpes means “by the 
roots” or “stocks” or by representation. Per stirpes 
denotes that method of distribution where a class or 
group of distributees take the share which their de- 
ceased ancestor would have been able to take in a per 
capita distribution. * 

Section 65. COMMON CALAMITY.—Where a 
husband and wife, parent and child, brother and sis- 
ter, or other persons who could inherit each from the 


other, are killed or lost, under circumstances making 
it impossible to determine which died first, the prop- 
erty of each shall descend to their respective heirs in 
the same manner as though it had been proved that 
all of them died at the same instant. * 

Section 66. ADVANCEMENTS.—When any heir 
of an intestate shall have received from such intestate. 
in his lifetime, any real or personal property by way 
of advancement, and shall choose to claim the interest 
in such estate to which he is entitled under the rules 
of inheritance, such advancements, both of real and 
personal estate, shall be brought into hotchpot with 
the whole estate, real and personal, and shall be ac- 
counted for by such heir at the value of the advance- 
ment at the time it was made. Such heir bringing 
into hotchpot such advancements as aforesaid shall 
thereupon be entitled to his proper portion of the 
whole estate in the same manner as though such ad- 
vancement had never been made. Any heir failing to 
bring advancements into hotchpot or to account for 
the value of the same when required to do so under 
the law shall be excluded from participation in the di- 
vision of the property of the intestate. The Statute of 
Limitations shall have no application to advancements 
made by an intestate to an heir, so as to prevent the 
same from being brought into hotchpot. * 

Section 67. DESCENT OF HOMESTEADS (C. G. 
L. 5484)—Whenever a person who is the head of a 
family residing in this state and having his homestead 
therein, shall die and leave a widow surviving him, but 
no children, the homestead shall descend to the widow 
and shall not be the subject of devise by last will and 
testament; but if there be any child or children sur- 
viving him, then the widow shall be entitled to dower 
or a child’s part in such homestead, as she may elect 
to take a child's part, in other cases, and should she 
not elect to take a child’s part, she shall be confined 
to dower in such homestead property; but she may 
take, under the will such other property as may be 
given to her thereby or dower therein as she may 
elect. * 

CHAPTER III 
DEVOLUTION BY DOWER 
ARTICLE I 
RIGHT OF WIDOW IN HUSBAND’S ESTATE 

Section 68. DOWER IN REAL ESTATE.—(C. G. 
L. 5493.) A widow shall be entitled to dower in one- 
third of all the real estate of which her husband died 
seized and possessed. Said third part shall belong to 
the widow during the term of her natural life, and 
shall take preference over all others, and shall be free 
from all liability for all debts of the decedent. In said 
third part shall be comprehended the dwelling house 
in which her husband shall have been accustomed most 
generally to dwell prior to his death, together with 
out-houses, buildings and other improvements there- 
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unto belonging or appertaining. If, however, it shall 
appear to the County Judge to which application is 
made that the whole of the said dwelling house, out- 
houses, buildings and other improvements cannot be 
applied to the use of the widow without manifest in- 
justice to the children or other heirs, then such widow 
shall be entitled to such part, not less than one-third, 
as the court may deem reasonable and just. 

The widow shall be entitled to claim such dower 
when her husband dies intestate or when he shall 
make his last will and testament and not make any ex- 
press provisions therein for his wife which shall be 
satisfactory to her. Before a widow shall be entitled 
to dower, when her husband has died testate, she must 
signify her dissent to the terms of the will by elect- 
ing to take dower in lieu of the provisions made for 
her, if any, in her husband’s will, such dissent to be 
in writing and to be filed in the Court of the County 
Judge in which the administration of her husband’s 
estate is pending. 


The widow’s election to take dower in lieu of the 


provisions of her husband’s will shall be made in writ- 
ing within nine months after the first publication of 
the notice to creditors by the executor and shall be 
filed as aforesaid. * 

Section 69. (C. G. L. 5494) DOWER IN PER- 
SONALTY.—A widow shall also be entitled to dower 
in personalty and if there be no children, or if there be 
one child, she shall be entitled to one-half; if there be 
more than one child, she shall be entitled to one-third. 
Her claim of dower shall have preference over all oth- 
ers, and shall be free from all liability for the debts of 
the decedent. The widow shall be entitled to dower 
in personalty in all instances where her husband dies 
intestate, or shall make his last will and testament and 
not make provision therein for his wife which is satis- 
factory to her. In the event the widow elects to take 
against the will, she shall do so as provided in the pre- 
ceding Section of this Article. When a widow elects 
to take against a will, she shall have no further in- 
terest under the same. * 

ARTICLE II 
ELECTION 

Section 70. (C. G. L. 5495.) —ELECTION TO 
TAKE DOWER INSTEAD OF THE WHOLE ES- 
TATE.—As provided in Section 63 of this Act, if a 
husband die intestate, leaving no lineal descendants, 
the widow shall take the whole estate. However, the 
widow may, by an instrument in writing, signed by 
her, elect to take dower instead of the whole estate. 
Such instrument in writing shall be filed and recorded 
in the office of the County Judge within nine months 
after the first publication of the notice to creditors by 
the personal representative. If not so filed, the widow 
shall be deemed to have elected to take the whole 
estate. 


ASSIGNMENT OF DOWER. 


Section 71. (C. G. L. 5496.,\—WIDOW MAY 
ELECT TO TAKE CHILD’S PART.—In all cases in 
which the widow is entitled to dower she may elect by 
an instrument in writing signed by her and filed and 
recorded in the office of the County Judge to take in 
lieu thereof a child’s, part, but her election to take a 
child’s part in lieu of dower shall be made within nine 
months after the first publication of notice to credi- 
tors by the personal representative. If the widow fails 
to elect to take a child’s part within said time, she shall 
be deemed to have elected to take dower instead of a 
child’s part. 

Section 72. (C. G. L. 5496, par. 3.) —EFFECT 
OF ELECTION.—If a widow elects to take dower she 
shall be entitled only to a life estate in the real prop- 
erty, which shall return at her death to the estate of 
her deceased husband for distribution. If she elects 
to take a child’s part, she shall have a fee-simple es- 
tate in the real and personal property set apart to her. 

Section 73.—ELECTION FOR INSANE WIDOW. 
The guardian for the property of an insane widow may 
exercise all rights of election for said widow, by in- 
strument in writing signed by him and filed and re- 
corded in the office of the County Judge. 

ARTICLE III 
RIGHTS OTHER THAN DOWER AND CHILD’S 
PART 

Section 74. (C. G. L. 5498) ARTICLES IN AD- 
DITION TO DOWER.—The widow of an intestate 
shall be entitled to keep all wearing apparel and such 
household goods and farming utensils, provisions and 
clothing, as may be necessary for her maintenance and 
that of her family, to be set apart by the appraisers, 
who shall have special regard for the ability of the 
widow and children to provide for and maintain them- 
selves. Such articles shall not be considered as part 
of the widow’s dower in any case. * 

Section 75. (C. G. L. 5497.) RIGHTS BEFORE 
The widow may retain 
full possession of the dwelling house in which her hus- 
band most usually dwelt before his death, together 
with outhouses and other improvements thereunto be- 
longing, free from molestation or rent, until she shall 
have her dower assigned to her. * 

ARTICLE IV 
ASSIGNMENT OF DOWER 

Section 76.—DUTY TO ASSIGN.—(Sec. 5505 C. 
G. L.).—It shall be the duty of the personal representa- 
tive of any estate, the heirs at law or other persons 
having the next estate of freehold or inheritance in 
any lands or estate, real or personal, in which the wid- 
ow is entitled to dower, to lay off and assign such 
dower immediately after the widow shall have exer- 
cised her elections with respect to dower or after the 
period of time limited therefor shall have expired. 

In cases where any person charged with the duty 
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to lay off and assign dower shall be a minor, it shall 
be the duty of the County Judge to require the per- 
sonal representative of the decedent’s estate to per- 
form such duty for such minor. Proceedings by the 
personal representative shall bind the minor, and no 
process need be served upon ocr guardian ad litem ap- 
pointed for him. 

Section 77.—(C. G. L. 5506.)—PETITION FOR 
ASSIGNMENT.—For the purpose of enabling any such 
persons to lay off and assign dower they may file a 
petition therefor in the County Judge’s court in which 
the administration of the estate of the decedent is 
pending. Citation shall be served upon the widow, the 
personal representative and the heirs and devisees, or 
such of them as do not appear and join in the pro- 
ceedings. 

Section 78. (C. G. L. 5499-5500.) WIDOW MAY 
PETITION FOR ASSIGNMENT.—Any widow claim- 
ing dower may, in default of the heirs, other persons 
having the next estate of freehold or personal repre- 
sentative of the estate, file her petition in the court 
of the County Judge in which the administration of 
the estate of the decedent is pending, setting forth her 
claim, and specifying as particularly as may be known 
to her the property in which she claims dower and 
praying for the assignment of same. Citation shall be 
served upon the heirs, devisees, and personal repre- 
sentatives unless they voluntarily appear and join in 
the proceedings. 

Section 79. (C. G. L. 5501) —-PROCEEDINGS ON 
THE PETITION.—The proceedings upon any petition 
for assignment of dower shall be informal and sum- 
mary. 

On any petition for assignment of dower, the 
right of dower as well as the admeasurement thereof, 
shall be determined, and mesne profits from the date 
of the death of the decedent shall be included in the 
decree. The County Judge in whose court the admin- 
istration of the decedent’s estate is pending shall have 
plenary jurisdiction to assign dower in all lands in any 
county in the state. But no such order or decree shall 
become effective in any other county until a duly cer- 
tified copy thereof shall have been recorded in such 
other county in the foreign judgment book. 

Upon written demand of any party filed twenty- 
four hours before trial the question of right of dower 
shall be submitted to a jury of six persons. The party 
demanding a jury trial shall with the filing of his de- 
mand deposit with the County Judge sufficient funds 
to pay for summonsing the jury and the jury fees. 
Fifteen jurors shall be summoned from the body of 
the county and not from bystanders. 

Section 89. (C. G. L. 5502-3.) COMMISSION- 
ERS.—Upon the hearing, if a judgment for dower be 
made, the court shall appoint three suitable persons 
to act as commissioners, connected with the parties 
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neither by consanguinity nor affinity and entirely dis- 
interested, who shall be selected by the court, unless 
agreed upon by the parties. Such commissioners shall 
have power to employ a surveyor and shall be allowed 
such sum as may be deemed reasonable by the court 
to be paid as part of the costs of administration of the 
estate. They may be removed by the court for good 
cause shown, and others appointed in their place. They 
shall proceed, immediately upon taking oath faithfully 
and impartially to execute the trust imposed in them, 
to allot and set off to the widow one-third part accord- 
ing to quantity and quality of all the lands, tenements, 
and hereditaments in which she may be entitled to 
dower, and such portion of the personal estate to which 
she shall be entitled. All matters of mesne profits 
shall be decided by the court upon the pleadings and 
evidence. 

Section 81. (C. G. L. 5507.) FINAL JUDGMENT. 
In all cases of assignment of dower, the court to which 


_application is made shall upon short notice either con- 


firm or reject or modify the allotment or assignment 
made. Such judgment shall vest in the widow an es- 
tate for her life in the lands and the absolute owner- 
ship of the personal property allotted. She shall be 

entitled to writ of possession if necessary. 

CHAPTER IV 
DEVOLUTION BY ESCHEAT 
ARTICLE I 
PROCEEDINGS WHERE THERE IS AN 

ADMINISTRATOR 
Section 82. (C. G. L. 5508.) NOTICE.—Every 
administrator, after taking out letters of administra- 
tion on any estate where it is shown and believed and 
reported that the deceased left no heirs, shall cause 
to be published in a newspaper published in the coun- 
ty in which the letters were granted, once a week for 
four consecutive weeks, four publications being suf- 
ficient, a notice containing the name of the intestate 
and as nearly as possible a description of his person 
and the place where he died or was known to reside, 
and also a statement of the appraised value of his es- 
tate. If there be no newspaper in said county, then 


‘such publication shall be by posting as provided in 


Section 167 of this Act. * 

Section 83. (C. G. L. 5509.) DISPOSITION OF 
PERSONAL ESTATE.—Such administrator shall, af- 
ter the expiration of one year from the time of taking 
out letters of administration, if no heir or legal repre- 
sentative shall appear, pay into the treasury of thé 
State, under the direction of the County Judge grant- 
ing letters of administration, all the proceeds of the 
personal estate of such intestate, retaining ten per 
cent. for his personal trouble in administering said es- 
tate, together with all actual disbursements by him 
necessarily made in and about the administering of 
said estate; and said court shall, in directing the pro- 
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ceeds of said estate to be paid into the state Treasury 
on payment of the same, cause an entry to be made of 
record, specifying the amount so paid into the treas- 
ury, and also the name of the intestate and of the ad- 
ministrator, together with a copy of the notice pub- 
lished; and shall thereupon discharge such administra- 
tor of the amount so paid, together with ten per cent. 
allowed him and the necessary disbursements as afore- 
said. * 

Section 84. (C. G. L. 5510.) DISPOSITION OF 
REAL ESTATE.—When an intestate shall have died 
seized or possessed of any real estate in this state, it 
shall be the duty of the administrator at the expira- 
tion of two years from the granting of the letters of 
administration, if no heir or legal representative shall 
have been located, to apply to the County Judge of the 
county where the administration is pending for an or- 
der for the sale of such estate. The County Judge 
shall thereupon order the sale of such estate by the 
administrator after advertisement of said sale once a 
week for four consecutive weeks, four publications be- 
ing sufficient, in some newspaper published in the 
county where the land is located. If no paper is pub- 
lished in that county, then such advertisement shall 
be by posting as provided in Section 167 of this Act. * 

Section 85. (C. G. L. 5511.) TERMS OF SALE 
AND DEED.—0n the sale of such real estate as afore- 
said, the administrator may give a credit of not more 
than two years to the purchaser who was the highest 
bidder at the sale, but such purchaser shall pay at least 
twenty per cent. of the purchase price and shall give 
bond with good security, to be approved by the Coun- 
ty Judge for the payment of the balance of the pur- 
chase price and upon the confirmation of such sale by 
the County Judge, the administrator shall execute to 
the purchaser a deed conveying all the right, title and 
interest which said intestate shall have had in said 
estate. * 

Section 86. (C. G. L. 5512.)—DISPOSITION OF 
PROCEEDS. — The administrator shall pay into the 
State treasury all the proceeds received by him from 
the sale of such estate in the same manner as provided 
in Section 83 of this Act. The administrator shall re- 
tain ten per cent. of the cash realized from the sale 
and all necessary expenses and disbursements actual- 
ly made in connection with the selling of such estate 
or the administration thereof. If credit is extended as 
hereinbefore allowed, the administrator shall be en- 
titled to ten per cent. of the purchase price whenever 
it is collected, as well as the necessary disbursements 
as aforesaid. * 

Section 87. (C. G. L. 5513.)—ADMINISTRATOR 
MAY NOT PURCHASE. — No administrator on said 
estate shall, either directly or indirectly, become the 
purchaser of the whole or any part of the lands or 
tenements sold as aforesaid, and when the said admin- 


istrator shall give a deed for lands so sold, he shall 
make oath that he is neither directly or indirectly in- 
terested in the purchase of said lands or tenements, or 
any part thereof, which oath shall be filed with the 
county judge before the sale shall be confirmed by 
him. * 
ARTICLE II 
PROCEEDINGS WHERE THERE IS NO 
ADMINISTRATOR 

Section 88. (C. G. L. 5514.) SHERIFF TO AS- 
CERTAIN AND REPORT.—tThe sheriffs of the sev- 
eral counties in the State shall ascertain the nature, 
situation and amount of all estates, real or personal, 
which have escheated or reverted, or may hereafter 
escheat or revert to the school fund on account of the 
defect of the heirs or next of kin, and for which no 
owner shall appear and establish his claim, and for the 
administration of which no letters of administration 
have been granted, within a year and a day from the 
death of the owner of such property, and shall report 
the same without delay to the Commissioner of Agri- 
culture. * 

Section 89. (C. G. L. 5515.) —SHERIFF TO SELL 
AND DISPOSE OF.—The Commissioner, when the es- 
tate mentioned shall be other than money, shall re- 
quire the sheriff to dispose of the same in such man- 
ner as may be thought expedient by the Commission- 
er, the sale of lands, however, to be made subject to 
all the rules, regulations and restrictions which are 
now or may be hereafter imposed upon the sale of 
seminary lands. * 

Section 90. (C. G. L. 5516.) —RECOVERY FROM 
PERSONS IN POSSESSION.—Whenever any proper- 
ty is ascertained to rightfully belong to the school 
fund, and the person in possession refuses to give it 
up to the sheriff on demand, the State attorney of the 
circuit in which the property is situated shall, when 
required to do so by the Commissioner, enter a suit 
for said property, and prosecute the same to a final re- 
covery; all money derived from these sources to be 
paid by the sheriff to the Commissioner, to be paid by 
him into the treasury of the State. 

The State attorney shall receive five per cent. on 
the amount thus recovered. * 

Section 91. (C. G. L. 5517.) SHERIFF TOC RE- 
PORT TO COUNTY SUPERINTENDENT.—The sher- 
iff shall place in the hands of the county superintend- 
ent of schools, within one month of the time at which 
any money is received as aforesaid, a statement of the 
amount of money received by him, the time at which 
and the source from which said money was received, 
which statement shall be kept by the county superin- 
tendent, and a copy thereof forwarded by him with- 
out unnecessary delay to the State superintendent. * 

Section 92. (C. G. L. 5518.)—ACCOUNTING BY 
THE SHERIFF.—tThe sheriff shall pay over such 
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money as may come into his possession in perform- 
ance of the duty herein required of him, within one 
month of the time in which he receives said money ; 
and failing to do so, he shall pay interest on said 
money at the rate of twelve per cent. per annum from 
the time it becomes due to the school fund until paid, 
and shall also be liable on his bond for double the 
amount withheld; and the State attorney shall sue 
upon his bond upon the request of the Commissioner 
so to do. * 
Section 93. (C. G. L. 5519.) COMPENSATION 
OF SHERIFF.—For the said services rendered by the 
sheriff he shall receive from the Treasurer, on the 
warrant of the Comptroller, two and one-half per cent. 
of the net proceeds of the amount paid into the treas- 
ury, after the payment of all expenses. * 
ARTICLE III 
RECLAMATION BY OWNER OF ESCHEATED 
PROPERTY 
Section 94. (C. G. L. 5520.) MODE OF REPAY- 
MENT.—If any heir or legal representative of any in- 
testate shall appear and prove his right to the estate 
after the payment of the proceeds thereof into the 
State treasury, as aforesaid, the Treasurer shall order 
the money so paid into the treasury forthwith to be 
reimbursed to the said heir or legal representative out 
of the State treasury. * 
TITLE II 
ADMINISTRATORS AND EXECUTORS 
CHAPTER I 
QUALIFICATION AND APPOINTMENT 
ARTICLE I 
WHO MAY BE APPOINTED 
Section 95. (C. G. L. 5523.) GENERAL QUALI- 
FICATIONS.—AIll persons who are sui juris are quali- 
fied to act as personal representatives of an estate. 
However, no person who has been convicted of a fel- 
ony or who from sickness, intemperance, or want of 
understanding is incompetent to discharge the duties 
of an executor or administrator shall be qualified to 
act as the personal representative of an estate. 
Section 96. (C. G. L. 5521, 5522.) MINORS NOT 


QUALIFIED.—No person shall be qualified or permit-' 


ted to act as an executor or administrator who is less 
than twenty-one years of age, unless the disabilities 
of such minor be removed as provided by law. If a 
minor whose disabilities have not been removed, be 
named as executor in any last will and testament, let- 
ters testamentary shall be granted to the other execu- 
tor or executors, if any be named in said will; if none 
other be named, letters of administration with the will 
annexed shall be granted to the next of kin, or to such 
other person as the judge shall appoint according to 
the provisions of this Act, until said minor shall come 
of full age, when he may have letters testamentary as 
the executor if otherwise qualified; in such case the 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


letters of administration, if any shall have been 
granted, shall be revoked, and the said administrator 
shall render a true and faithful account of his admin- 
istration to the County Judge’s Court, and surrender 
the estate to the said executor. 

The executor in such cases shall be entitled to all 
rights and proceedings provided for in this Act for 
compelling an accounting from removed personal repre- 
sentatives. 

Section 97. (C. G. L. 5524.) NON-RESIDENTS. 
Non-residents, if residing in the United States, may 
be appointed administrator or have letters testament- 
ary upon the same terms and conditions and subject to 
the same rules and restrictions as residents of this 
state; Provided, however, that every such non-resident 
executor or administrator shall, before the issuance of 
letters, have his residence and post-office address 
recorded with the County Judge, and designate in 
writing, to be filed in the office of the County Judge, 
some resident of the county of probate as his agent or 
attorney for the service of process, whose name, resi- 
dence and post-office address shall also be likewise 
recorded. 

A resident executor or administrator removing his 
residence from the State of Florida, shall first comply 
with the foregoing requirement. 

The aforesaid designation, in whatever form it 
may be, shall be taken to constitute the consent of the 
person so designating that service of any process upon 
the designated agent or attorney shall be sufficient to 
bind the person so designating in any suit or action 
against such executor or administrator, either in his 
representative capacity or personally, provided only 
that such personal actions must have accrued in the 
administration of the estate or execution of the will. 

Section 98. (C. G. L. 5525.) MARRIED WOMEN. 
A married woman may act as executor, administrator 
or curator without the consent of her husband. 

Section 99.—TRUST COMPANIES AND OTHER 
CORPORATIONS.—AIl trust companies incorporated 
under the laws of the State of Florida and all national 
banking associations authorized to act as trustees in 
Florida, shall be entitled to act as the representative 
of an estate under the laws of the State of Florida. 

When any such corporation has been named as an 
executor in a will and shall thereafter sell its business 
and assets to or shall consolidate or merge with or 
shall be in any manner provided by law succeeded by 
another such corporation, the successor corporation 
may qualify and the County Judge may issue letters to 
the successor corporation. 

Section 100.—MERGER OF FIDUCIARIES.—A 
corporation authorized and qualified to act as a per- 
sonal representative resulting from merger or consoli- 
dation shall upon filing proof thereof in the Probate 
Court, without a new appointment, succeed to the 
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rights and duties of all predecessor corporations as the 
personal representatives of estates. A purchase of sub- 
stantially all the liabilities shall be deemed a merger 
for the purpose of this section. In all cases of merger 
or consolidation the bond given by any predecessor 
personal representative shall remain liable for all the 
acts of the successor fiduciary except as to any surety 
released upon application and as provided by Section 
118 of this Act. 

Section 191.—JOINT EXECUTORS AND ADMIN- 
ISTRATORS.—If several executors are named in a 
will, one or more qualifying shall be entitled to execute 
all the trusts confided to all in the will, unless spe- 
cially prohibited by the will; if more than one qualify, 
all must join in discharging the functions of executor, 
unless the County Judge shall give special authority 
to one or more of such executors to discharge such 
functions. Each executor shall be made responsible for 
his own acts only, unless by his own act or gross neg- 
ligence he has enabled or permitted his co-executor 
to waste the estate. The foregoing shall likewise apply 
to joint administrators. 

ARTICLE II. 
APPOINTMENT OF ADMINISTRATOR 

Section 102. PETITION FOR LETTERS OF AD- 
MINISTRATION AND RULES FOR GRANTING.— 
(C. G. L. 5526 as amended by Ch. 14639, Acts of 1931). 
Every petition for letters of administration shall con- 
tain statements to the best of petitioner’s information 
and belief, showing the domicile of the decedent at the 
time of his death, the approximate date of his death, 
the approximate value of his property, and that the de- 
cedent died intestate. Every such petition shall con- 
tain either a statement of the names, ages and resi- 
dences of the surviving spouse and the heirs at law of 
the decedent and their respective relationships to the 
decedent or averments showing that reasonable search 
has been made and that such information cannot be 
ascertained without delay which would adversely affect 
the estate. No citation need be served or notice given 
of the granting of letters of administration when the 
petitioner, under the rules hereinafter stated, shall 
be entitled to the appointment, but before letters shall 
be granted to any person who is not entitled to prefer- 
ence, citation shall issue to all known residents of the 
State of Florida who may be qualified as administra- 
tor and entitled to preference over the person apply- 
ing, unless those having the right to the administration 
waive, in writing, their preference. 

In the granting of letters of administration of any 
kind, the following rules shall be observed, when the 
applicant is of sound mind and laboring under no dis- 
ability: 

1. The surviving spouse shall first be entitled to 
letters. 


2. The next of kin at the time of the death of the 


decedent shall be next entitled to letters. 

3. If there be several next of kin, equally near 
in degree, the one selected in writing by a majority 
of them, who are sui juris, shall be appointed. If no 
such selection is thus made, the County Judge may 
exercise his discretion in selecting the one best quali- 
fied for the office. 

4. If the person entitled to administration desires 
that some other person be appointed to act or to be 
associated with him in the administration, the person 
so selected by him, if otherwise qualified, shall be 
named as administrator, or co-administrator as the 
case may be. 

5. If no application is made by the next of kin, 
the County Judge in his discretion may appoint some 
fit and proper person, but no person shall be deemed 
a fit and proper person who is holding any public of- 
fice or is in the employment of the government of the 
United States or any branch thereof or of the State 
of Florida, or any county, city or town thereof. 

6. Where no application is made by the next of 
kin, a creditor may be appointed. 

7. Persons entitled to an estate may select a dis- 
interested person as administrator and if such person 
be otherwise qualified he shall be appointed. 

8. No person shall be appointed administrator of 
an estate who is neither of kin to the intestate nor a 
creditor, nor otherwise interested in the grant of ad- 
ministration, except in the cases hereinbefore provided. 

9. If, after letters of administration have been 

granted, any person entitled to preference over the 
person appointed and upon whom citation was not 
served and who had not waived his preference, shall 
seek the appointment, letters granted may be re- 
voked and such person may have letters of adminis- 
tration granted to him after citation and hearing upon 
his application. 
. 10. After letters of administration have been 
granted, if any will shall be produced and duly proved, 
the aforesaid letters shall be revoked and letters testa- 
mentary shall be granted to the executor of said will, 
or letters of administration cum testamento annexo 
shall be granted, if there be no executor ready and will- 
ing to qualify, preference being given to the adminis- 
trator already appointed. No such will shall be pro- 
bated without citation to the administrator. 

- Section 103—EFFECT OF APPOINTMENT OF 
DEBTOR OR CREDITOR. (C. G. L. 5527)—The ap- 
pointment of a debtor or of a creditor as executor or 
administrator shall not either in law or equity be con- 
strued to operate as a release or extinguishment of thé 
debt due to or by the decedent. This section shall not 
be construed to prevent a testator from releasing a 
debtor by last will and testament. 

Section 104. (C. G. L. 5528.)—ADMINISTRA- 
TORS AD LITEM.—Whenever in any proceeding be- 
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_ fore the County Judge or in equity in the circuit court, 
it is necessary that the estate of a deceased person be 
represented, and there is no executor or administrator 
of such estate, or if the executor or administrator is 
interested adversely to said estate, or in such proceed- 
ing in enforcing his own debt or claim against the same, 
it shall be the duty of the court in which the proceeding 
is pending to appoint an administrator ad litem without 
bond for that particular proceeding. Whenever the 
facts authorizing such appointment appear of record, 
or are otherwise made known to the court, the court 
shall appoint such an administrator ad litem and said 
proceeding shall then be further maintained, prosecut- 
ed or defended in so far as said estate is concerned by 
said administrator ad litem and in his name as such. 

Section 105.—SAME,—RECOVERY OF JUDG- 
MENT: PROCEEDINGS THEREON.— (Sec. 5529 C. 
G. L.) Whenever any such administrator ad litem shall 
recover any decree or other relief it shall be enforced 
as other decrees, except that execution which shall is- 
sue shall be in favor of the administrator ad litem for 
the use of the estate, and the money collected shall be 
paid to the executor or administrator of the estate, or 
if there be none then to the County Judge when the 
proceeding is before him, or into the registry of the 
Circuit Court when the proceeding is in that court; and 
said funds if paid into court shall be held to await 
the further order of the court. 

Section 106.—SAME.—DECREE IN FAVOR OF 
EXECUTOR.—(C. G. L. 5530.) If the executor or ad- 
ministrator is an adverse party, and in a proceeding 
in equity, recover a judgment or decree against the 
administrator ad litem, the court may order and decree 
writs of possession or execution in favor of the ad- 
ministrator or executor or grant him such other equit- 
able relief to which, under the facts of the case, he is 
entitled. 

Section 107. —SAME.—COMPENSATION OF AD- 
MINISTRATORS AD LITEM.— (5531 C. G. L.) An ad- 
ministrator ad litem shall be allowed such compensa- 
tion for his services as the county judge or the circuit 
court, as the proceeding may be in one court or the 
other, shall allow as just and reasonable, and the same 
shall be taxed as costs in the case, unless the court 
shall think it equitable that the same be paid out of 
the assets of the estate, without reference to prevail- 
ing or losing parties in the cause. 

ARTICLE III 
OATHS OF EXECUTORS AND ADMINISTRATORS 

Section 108.—CONTENTS OF OATH.— (5532 C. 
G. L.) Before granting letters testamentary or of ad- 
ministration it shall be the duty of the County Judge 
to require the executor or administrator to make and 
file an oath in writing that he will faithfully administer 
the estate of the decedent, pay his debts as far as the 
assets of the decedent will permit, make distribution 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


of the estate according to law, and render such ac- 
counts of his administration and perform such duties 
as the County Judge may order. 

Section 109.—OATHS AND AFFIDAVITS.— (Sec. 
5533 C. G. L.) Oaths, verifications, affirmations and 
affidavits required by law in probate proceedings may 
be made, either within or without the state, before 
any officer authorized by the laws of this state to ad- 
minister oaths. 

ARTICLE IV 
BONDS OF EXECUTORS AND ADMINISTRATORS 

Section 110.—FORM.—(C. G. L. 5534.) Every per- 
son to whom letters testamentary or of administra- 
tion are directed to issue (unless the testator waived 
such requirement), shall be required by the judge be- 
fore such letters issue to execute and file in his office 
a bond with two or more sufficient sureties, or an auth- 
orized surety company as surety, in such penal sum 
as the judge may deem sufficient, respect being had 
to the value of the estate, payable to the Governor of 
the state and his successors in office, conditioned to 
perform faithfully all duties as such executor or admin- 
istrator according to law. In form the bond must be 
joint and several. 

Section 111. (C. G. L. 5535.)—-BOND BY A SURF- 
TY COMPANY.—Any surety company authorized to 
do business in this state may become surety upon ad- 
ministrators’ and executors’ bonds, and in such cases 
there need be only one surety upon such bonds. 

Section 112. (C. G. L. 5536.)—-BOND REQUIRED 
OF EXECUTORS.— Upon petition of any person inter- 
ested in the estate of a decedent filed with the county 
judge of the county wherein a last will is admitted to 
probate, and from which petition and the evidence ad 
duced thereon it is made to appear to the County Judge 
that there is reasonable ground to apprehend that any 
such executor holding the assets of such decedent, is 
mismanaging, wasting or diverting, or will mismanage, 
waste or divert said assets from their proper adminis- 
tration, the County Judge, in his discretion, shall re- 
quire such executor to give a bond with sufficient se- 
curity conditioned as the law directs; and this bond 


_- may be required although the will may exempt said 


executor from giving bond. The executors shall have 
such notice as the County Judge may prescribe and 
the right to appear and defend the proceedings. 
Section 113.—INSUFFICIENCY OF BOND.— (C. 
G. L. 5537.) Upon written petition of any person inter- 
ested in the estate of a decedent, filed with the County 
Judge of the county wherein the administration is pend- 
ing and from which petition and evidence adduced 
thereon it is made to appear to the County Judge that 
the sureties on any bond given by an executor, ad- 
ministrator, or curator, are insolvent or insufficient or 
that the bond is insufficient in amount, said County 
Judge shall enter an order requiring additional sure- 
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ties or an additional bond, as the circumstances may 
require. 

Section 114.—LIABILITY OF SURETIES ON.— 
(C. G. L. 5538.) No surety for any executor, admin- 
istrator or curator shall be charged beyond the assets 
of an estate by reason of any omission or mistake in 
pleading, or of false pleading of such executor, admin- 
istrator or curator. 

Section 115.—SUIT UPON BONDS.—(C. G. L. 
5539.) All bonds given by executors, administrators or 
curators, upon the breach thereof may be put in suit 
and prosecuted from time to time by the party dam- 
aged, in the name of the Governor of the state for the 
use of the party damaged, until the whole penalty of 
said bond be recovered. The County Judge shall de- 
liver to any person on request and payment of his legal 
fees for the same, a true copy of any bond given by any 
executor, administrator or curator, and such copy certi- 
fied by said judge, with the seal of the court annexed, 
shall be sufficient evidence in any court. 

Section 116—COUNTY JUDGE TO ACT ON HIS 
OWN MOTION.—(C. G. L. 5540.) Whenever it shall 
be known to the County Judge of a county where ad- 
ministration of any estate has been granted that cause 
exists which would authorize him upon the application 
of others to require an executor, administrator or cur- 
ator to give bond or to give additional security, said 
judge shall of his own motion without the application 
of any other person make such orders as he may deem 
proper. 

Section 117.—INFORMALITY OF BOND— (C. G. 
L. 5540-A) No bond executed by any executor, admin- 
istrator or curator, shall be void, or held invalid on ac- 
count of any informality in it, or of informality or illeg- 
ality in the appointment of such fiduciary. Such bond 
shall have the same force and effect as if the appoint- 
ment had been legally made and the bond executed 
in proper form. 

Section 118.—SURETIES—HOW RELEASED.— 
(C. G. L. 5540-B) A surety of an executor, administra- 
tor or curator or the executor or administrator of a 
surety, at any time, may make application to the Coun- 
ty Judge who issued the letters testamentary or of ad- 
ministration to be released from the bond of such 
fiduciary, by filing his written request therefor with 
the County Judge and giving at least five days notice 
in writing to such fiduciary. If upon the hearing the 
County Judge is of the opinion that there is good reas- 
on therefor, it shall release such surety. The death of a 
surety shall always be good cause, for obtaining such 
release. 

If such fiduciary fails to give new bond, as by 
such court directed, he shall be removed and his letter 
superseded. Such original surety or sureties shall not be 
released until the fiduciary gives bond, and the original 
surety or sureties shall remain liable for said fiduci- 


ary’s acts only from the time of executing the original 
bond to the filing and approval by the court of the new 
bond, and the new surety shall be liable for such fidu- 
ciary’s acts only from the approval of the new bond. 
The costs of such proceedings shall be paid by the 
surety applying to be released. 
ARTICLE V 
EXPENSES AND COMPENSATION OF PERSONAL 
REPRESENTATIVE. 

Section 119.—EXPENSES AND COMPENSA- 
TION.—(C. G. L. 5541.) Executors and administrators 
shall be allowed all necessary expenses and attorney’s 
fees in the care, management and settlement of the es- 
tate. Executors and administrators shall be allowed 
commissions upon the amount of the estate accounted 
for by them in full compensation for all their ordinary 
services as follows: 

For the first $1,000.90 at the rate of six per cent; 
all above that sum and not exceeding $5,000.00 at the 
rate of four per cent, and all above $5,000.00 at the 
rate of two per cent. 

In addition to the aforesaid commissions executors 
and administrators shall be allowed such further com- 
pensation as the court may deem just and reasonable 
for any extraordinary services including sales of real 
or personal property, the conduct of litigation on be- 
half of or against the estate, the adjustment and pay- 
ment of extensive cr complicated estate or inheritance 
taxes, the carrying on of the decedent’s business pur- 
suant to an order of court, and any other special serv- 
ices as may be necessary for the executor or adminis- 
trator to perform. When provision is made by the will 
of the decedent for compensation to an executor, the 
compensation fixed by such will shall be in full satis- 
faction for his services in lieu of the compensation 
hereby provided unless by an instrument filed with the 
County Judge he renounces all claim to the compensa- 
tion given by the will. If the gross value of the prin- 
cipal of the estate or fund accounted for amounts to 
$100,000.90 or more, each executor or administrator 
shall be entitled to the full compensation hereinabove 
provided for unless there are more than two, in which 
case the compensation to which two would be entitled 
may be apportioned among them according to the serv- 
ices rendered by them, respectively. 

Co-executors shall be entitled to only one com- 
mission for their services, when the gross value of the 
principal of the estate or fund accounted for amounts 
to less than $100,000.00, unless the will has provided 
for more compensation. Said compensation shall be di- 
vided between them in proportion to the services ren- 
dered and if they cannot agree on such division, then 
the County Judge upon hearing the contentions of all 
such co-executors, may enter an order dividing said 
compensation in his discretion. 

This provision as to compensation of co-executors 
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shall also apply to co-administrators of estates of the 
gross principal value of less than $100,000.09. 
ARTICLE VI 
BANK DEPOSITS. 

Section 120.—SECURITY FOR DEPOSITS. (Sec. 
8, Ch. 13576, Acts 1929). No personal representative 
or curator shall deposit any money or funds of the es- 
tate in any bank unless he take sufficient security for 
the repayment thereof. 

CHAPTER II 
SETTLEMENT OF ACCOUNTS 
ARTICLE I 
VOLUNTARY SETTLEMENTS 

Section 121—ANNUAL SETTLEMENTS.—(C. 
G. L. 5546.) Executors and administrators, unless oth- 
erwise ordered by the court, shall make their annual 
returns, filing their accounts and vouchers on or be- 
fore March 15th of each year for the calendar year or 
fractional calendar year, expiring December 31st, pre- 
ceding. If they fail to make such return before such 
time they shall, in the discretion of the County Judge 
forfeit all commission on such return so to be made. 

Section 122—CONTENTS OF.—(C. G. L. 5548.) 
Executors and administrators in their returns shall 
render a full and correct account of the receipts and 
expenditures of all estates of which they may have 
control, and include therein a statement of the assets 
and liabilities of the estate as far as known. 

Section 123.—OBJECTIONS TO ACCOUNT OF 
EXECUTORS AND ADMINISTRATORS.—(C. G. L. 
5551.) Upon filing of accounts with the County Judge 
by executors and administrators any person interest- 
ed as creditor, legatee, distributee, devisee, or heir at 
law may within thirty days after the time limited by 
law for the filing of same, file objections in writing to 
the approval of said account or any item of the same, 
specifying the grounds of objection. 

Section 124.—TRIAL OF OBJECTIONS.—(C. G. 
L. 5552.) If objections be filed as provided fcr in the 
preceding section, the personal representative or ob- 
jecting party may upon reasonable notice to the other 
apply to the judge who shall fix a day for hearing 


the same. For such trial subpoenas may be had for wit- 


nesses as in other cases, and depositions may be taken 
in like manner and under like circumstances as in other 
cases. 

Section 125.—AUDITING, ACCOUNTING, STAT- 
ING SAME, ETC.—(C. G. L. 5554.) Upon reaching his 
conclusion as to the objections to the accounts or upon 
accounts not objected to, if any change is made in 
the account as presented by the administratcr or ex- 
ecutor, the judge shall audit the account, state the 
same and enter an order allowing it as stated, and re- 
cord the statement and the order. 

Section 126.—_APPROVAL AND RECORD OF.— 
(C. G. L. 5549.) If no objections be filed to said ac- 
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counts within thirty days after the time limited by law 
for the filing of said accounts, the said judge shall 
proceed to examine said accounts and approve or disap- 
prove the same and the items thereof as the same may 
be proper or improper and such account, as approved 
by the county judge shall be so entered upon the rec- 
ord. 

Section 127.—ORDER REQUIRING RETURNS, 
ETC.—CONTEMPT OF COURT.—(C. G. L. 5547.) 
When any personal representative shall fail or neglect 
to make the annual return and file accounts and vouch- 
ers as required by the provisions of Section 121, it shall 
be the duty of the County Judge to issue an order di- 
recting said personal representative to make such re- 
turn and to file such accounts and vouchers within fif- 
teen (15) days from the service upon him of such or- 
der, or to show cause why he should not be compelled 
to do so. Said order shall be made within thirty (30) 
days after such return is due to be filed, and a copy 
thereof served upon the personal representative. If the 
said personal representative shall fail, neglect or refuse 
without good cause shown to file such account and 
vcuchers, and make said returns within the time spec- 
ified by said order, it shall be the duty of the County 
Judge to forthwith issue a citation directed to said exe- 
cutor or administrator to show cause why he should not 
be adjudged in contempt of court for such failure or 
neglect, and if such executor or administrator shall fail 
to show just cause, the County Judge may forthwith 
adjudge said executor or administrator to be in con- 
tempt of court, and said person shall stand committed 
for contempt until he makes the annual return and files 
his accounts and vouchers as required by the provisions 
of Section 121. 

ARTICLE II 
COMPULSORY SETTLEMENT. 

Section 128.—HOW REQUIRED.—(C. G. L. 5557 
and 5550.) Although an executor may by the terms of 
the will appointing him be exempted from making set- 
tlements with returns to the County Judge, and al- 
though no mismanagement or waste be charged against 
him, upon the application of any creditor, legatee, dis- 
tributee, devisee, heir or surety, the County Judge shall 
make an order directing the personal representative to 
file such accounts and make such settlements and dis- 
tribution in whole or in part as is deemed necessary for 
the proper administration of said estate. Such order 
may also be made by the County Judge upon his own 
motion. 

Section 129.—PRODUCTION OF ASSETS WHEN 
REQUIRED.— (C. G. L. 5554-A.) Upon the petition of 
any creditor, legatee, distributee, devisee, or heir at 
law, or upon his own motion if he deem it necessary for 
the proper administration of said estate, the County 
Judge may require any executor or administrator to 
produce satisfactory evidence that the assets of the es- 
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tate are in his possession or under his control and if 
necessary or proper may order the production of such 
assets for the inspection of such creditor, legatee, dis- 
tributee, devisee, or heir at law, or of said judge. 


ARTICLE III 
DEVASTAVIT 
Section 180.—ACTION SUGGESTING DEVAS. 
TAVIT.—(C. G. L. 5544.) When an action shall be 
brought against any executor or administrator sug- 
gesting a devastavit, if such executor or administrator 
can not show that he has fully administered accord- 
ing to law, he and his sureties shall be personally 
charged to the extent of assets not duly administered 
by him. 
Section 131.—WHO MAY BRING ACTION.—(C. 
G. L. 5565.) An action suggesting devastavit may be 
brought against the personal representative by any per- 
son interested in the estate. When a personal represen- 
tative resigns, dies or is removed, an action suggesting 
devastavit may also be brought against him or his 
executors or administrators and against his surety or 
sureties by the remaining or successor personal repre- 
sentative. 


ARTICLE IV 
FINAL SETTLEMENT AND DISCHARGE 

Section 132.—-METHOD OF OBTAINING.—(C. G. 
L. 5555.) When a personal representative has complet- 
ed the administration and nothing remains to be done 
except to make distribution, he shall file his final 
report and make application for discharge. After filing 
a report of his accounts as aforesaid and his applica- 
tion of discharge, the personal representative shall then 
publish a notice once a week for four consecutive 
weeks, four publications being sufficient, notifying all 
persons of the filing of his report and of his applica- 
tion for discharge. Such notice shall be published and 
proof of publication shall be made as provided in Sec- 
tion 167 of this Act, and after the publication of said 
notice, if no objections are filed and if it appears to 
the County Judge that said applicant has faithfully 
administered the estate, he shall be entitled to an order 
approving his accounts and shall be directed to make 
distribution. Said personal representative is authorized 
to retain from the funds in his hands before making 
distribution a sufficient amount to pay the expenses 
accrued since the filing of his final report and his ap- 
plication for discharge. 

Section 133.—EFFECT OF DISCHARGE.—Upon 
the filing of evidence satisfactory to the County Judge 
that distribution has been made as ordered, the Coun- 
ty Judge shall enter an order of discharge. Such dis- 
charge so obtained shall operate as a release from the 
duties of personal representative of the estate and shali 
operate as a bar to any suit against said personal rep- 
resentative and his surety or sureties unless such suit 


be commenced within one year from the date of the 
discharge. 

Section 134.—VESTING OF TITLE ON DIS- 
CHARGE.—When the estate has been fully adminis- 
tered and the property remaining in the hands of the 
personal representative delivered to the person lawfully 
entitled thereto, and the personal representative dis- 
charged, the title to all property of the estate not pre- 
viously sold, assigned, transferred or conveyed by the 
personal representative shall thereupon vest in the per- 
son or persons respectively entitled thereto without 
further conveyance. 

Section 135.——SUCCESSION OF ADMINISTRA- 
TION.—No executor of an executor shall, as such, be 
authcrized to administer the estate of the first tes- 
tator, but on the death of the sole or surviving execu- 
tor, the County Judge shall appoint an administrator 
de bonis non to complete the administration of such 
estate. 

Section 136—SUBSEQUENT ADMINISTRA- 
TION.—The final settlement of an estate and the dis- 
charge of the perscnal representative shall not prevent 
a revocation of the order of discharge or the subse- 
quent issuance of letters testamentary or of adminis- 
tration if other property of the estate is discovered or 
if it becomes necessary or proper for any cause that 
further administration of the estate be had. 

CHAPTER III 
REMOVAL OF EXECUTORS AND 
ADMINISTRATORS 
ARTICLE I 
CAUSES OF REMOVAL, PROCEEDINGS AND 
JURISDICTION. 

Section 137.—CAUSES OF REMOVAL.—(C. G. 
L. 5560.) Any personal representative may be removed 
and his letters revoked for any of the following caus- 
es, and such removal shall be in addition to, and not 
in lieu of, any other penalties prescribed by law: 

1. Insanity. 

2. Habitual drunkenness cr continued sickness, 
rendering him incapable of the discharge of his duties. 

3. Failure to comply with any order of the County 
Judge unless such order has been superseded on ap- 
peal. 

4. Failure to return schedules of property sold or 
accounts of sales of property, real or personal, or to 
produce and exhibit the assets of the estate, when so 
required by law. 

5. The wasting or embezzlement or other mal-ad- 
ministration of the estate. 

6. Failure to give bond or security for any purpose, 
when so required by the County Judge in accordance 
with the requirements of law. 

7. Conviction of a felony. 

8. Failure of the resident personal representative 
removing from the state of Florida to designate a resi- 
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dent agent or representative of the estate with his 

residence and post office ad¢ress. 

9. The appointment of a receiver or liquidator for 

any corporate executor or administrator. 

Section 138. PROCEEDINGS FOR REMOVAL.— 

(C. G. L. 5561.)—The proceedings may be instituted 

by the County Judge of his own motion or by any cred- 

itor, legatee, devisee, heir, distributee or by any co- 

executor or co-administrator or by any surety upon 

the bond of the personal representative. Such notice 

shall be given the personal representative as the Coun- 

ty Judge may direct. 

Section 139. JURISDICTION IN REMOVAL 
PROCEEDINGS.—(C. G. L. 5562.)—Petitions for re- 
moval must be made to the court from which the let- 
ters were issued. 

Section 140. PROVISION FOR COMPLETION 
OF ADMINISTRATION.—(C. G. L. 5563.)—When an 
executor or administrator is removed for any cause, 
and there is a remaining executor or administrator, 
no other executor or administrator shall be appointed; 
but such remaining executor or administrator shall 
complete the administration of the estate. If the exe- 
cutor or administrator so removed be a sole executor 
or administrator, the County Judge shall appoint an 
administrator “cum testamento annexo, de bonis nen’, 
or an administrator “de bonis non’, as the case may 
require, in which event a bond shall be required as in 
the case of an original administration, the condition of 
the bond being modified to suit the nature of the case. 
Section 141. ACCOUNTING.—(C. G. L. 5546.) — 
A removed executor or administrator shall file a true, 
perfect and final account of his administration in the 
court of the county judge within twenty days after his 
removal. 

Section 142. DEMAND FOR AND SURRENDER 
OF ASSETS.—(C. G. L. 5564 and 5565.) —The remain- 
ing executor or administrator with the will annexed of 
the property not administered or the administrator of 
the property not administered, shall demand of the re- 
moved executor or administrator, his heirs, personal 
representatives or sureties, all of the property of the 
deceased and all books of account, bonds, notes or other 
securities, documents, papers or other property of or 
concerning the estate, together with all the sums of 
money due the estate by him. The removed executor, 
his heirs, personal representatives or sureties, shall 
turn over to his successor all said property, upon quali- 
fication of his successor and upon demand made as 
aforesaid. 

Section 143. SURVIVAL OF ACTION UPON RE- 
MOVAL OF PERSONAL REPRESENTATIVE.— (C. 
G.L. 5621.) All cases pending before any court in fav- 
or of or against two or more personal representatives, 
if one or more is removed, or resigns, or dies shall sur- 
vive to or against the remaining personal representa- 
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tive, if any, and if there be none, then the same shall 
survive to or against the successor or successors of 
such personal representatives, but no remaining or suc- 
cessor personal representative shall be liable for any 
default on the part of any predecessor nor for any 
amcunt beyond the value of the property or assets 
coming into the hands of the remaining or successor 
personal representative. 
ARTICLE II 
PROCEEDINGS TO ENFORCE SETTLEMENT 
Section 144—-PROCEEDINGS FOR COMMIT- 
MENT.—(C. G. L. 5566.)—If a removed executor or 
administrator shall fail or refuse to file a true, per- 
fect and final account of his administration as re- 
quired, or shall fail to turn over to his successor all 
the goods, property and effects of the deceased, and 
all books of accounts, bonds, notes or other securities 
or documents and papers that are in his control and 
which concern the estate, upon the demand aforesaid, 
or shall fail to pay over to such new administrator, or 
remaining executor or administrator, all the sums of 
money due the estate by him, it shall be the duty 
of the county judge in either event to issue an order 
addressed to such executor or administrator directing 
a compliance with the law in the respects mentioned, 
or either of them, as the case may be, within ten days 
after service of a copy of the order; and in case of a 
failure or neglect of the removed executor or admin- 
istrator to comply with this order within the time re- 
quired, it shall be within the discretion and power of 
the judge, and it shall be his duty when such default 
is not attributable to a cause which is justifiable, to 
commit such removed executor or administrator until 
he complies fully with the requirements of the law in 
the respects indicated. If sufficient cause is shown 
for the default, the judge shall then indicate a reason- 
able time in which a compliance with the law shall be 
required; and upon failure to comply with this or any 
subsequent like order, the judge may commit the party 
in default until he does comply. 
Section 145. COMMITMENT PROCEEDINGS 
INSTITUTED BY WHOM.—(C. G. L. 5567.)—Pro- 
.ceedings for the commitment of such defaulting execu- 
tor or administrator may be instituted by the county 
judge, sua sponte, or by any creditor, legatee, devisee, 
heir or distributee, or by the sureties or either of them, 
or in case of a sole executor or administrator, such pro- 
ceedings may be instituted by his successor in office 
as well as the parties above named, and in cases where 
there is more than one executor or administrator such 
proceedings may be instituted by the executor or ad- 
ministrator remaining in office, or if there be more 
than one remaining in office, then jointly by those so 
remaining, as well as the parties above mentioned. 
Section 146. ORDER ON PROCEEDINGS FOR 
COMMITMENT. (C. G. L. 5567a.) If proceedings for 
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commitment as provided for in sections 144 and 145 
be instituted by the county judge, sua sponte, the or- 
der so entered addressed to such executor or admin- 
istrator, directing compliance with the law, shall be 
sufficient of itself. If proceedings be instituted by a 
person or persons other than the county judge, it shall 
be by written petition filed with the county judge 
stating the facts upon which the proceeding is based. 
and shall be sworn to by the person or persons so pro- 
ceeding. Upon the filing of such petition under oath, 
the county judge shall, if he deem the facts stated suf- 
ficient, issue his said order and proceed in accordance 
with the provisions of section 144. 

Section 147. PROCEEDINGS ON BOND OF RE- 
MOVED PERSONAL REPRESENTATIVE. — (C. G. 
L. 5568.) In all cases where an administrator or exe- 
cutor is removed, and he is in default for thirty days 
either in the delivery of any portion of the estate, or 
in the payment of the balances due to the new admin- 
istrator or executor, or the remaining administrator 
or executor, the administration or testamentary bond 
of such removed administrator or executor shall be 
put into suit. In all cases where there is no bond, the 
new administrator or executor, or the remaining ad- 
ministrator or executor, shall institute an action for 
the recovery of the money due, or'the value of the prop- 
erty retained, or both, as the case may be. In either 
of the cases stated in this section, an attachment may 
issue against the property of the removed administra- 
tor or executor upon the affidavit of the new or re- 
maining administrator or executor, his agent or at- 
torney, that he is a removed executor or administra- 
tor, and is in default for thirty days in delivering any 
portion of the estate, specifying what portion and its 
value, cr that he is in default for thirty days in the 
payment of the balance due, specifying the amount. 
When this attachment is issued, bond shall be given 
as in other cases of attachment. 

CHAPTER IV. 
RESIGNATION OF EXECUTORS AND 
ADMINISTRATORS 
ARTICLE I 
RESIGNATION AND APPOINTMENT OF 
SUCCESSOR 

Section 148. MAY BE RELIEVED ON APPLI- 
CATION; NOTICE; ACCOUNTS; PROVISO. (C. G. 
L. 5569.) Any personal representative may upon pe- 
tition to and with the approval of the county judge of 
the county where letters were granted be relieved of 
his office, provided notice shall be given to all in- 
terested persons of the filing of said petition, and pro- 
vided, further, that before making an order relieving 
the executor or administrator from the duties and ob- 
ligations as such, the county judge shall require him 
to make and file a true and correct account of his ad- 
ministration and pay over and deliver to his successor 
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or to his co-executor or co-administrator or both as 
the case may be any and all money and property of 
whatever description or kind that may have come into 
his possession, custody and control as such personal 
representative and the county judge, before making 
such order, shall be satisfied that the interest of the 
estate will not be placed in jeopardy by such actions: 
Provided, always, that the acceptance of such resigna- 
tion shall not be construed to exonerate any personal 
representative or his sureties from any liabilities pre- 
viously incurred. 

Section 149. APPOINTMENT OF SUCCESSOR. 
(C. G. L. 5570.) When there is no co-executor or co- 


_ administrator, a successor must be appointed and duly 


qualified before a personal representative shall be re- 
lieved of his duties and cbligations as provided in the 
preceding section. 


CHAPTER V 
LIMITED ADMINISTRATION 


ARTICLE I 
CURATORS 

Section 150. APPOINTMENT, POWERS AND 
DUTIES OF CURATOR.—(C. G. L. 5571.) The coun- 
ty judge, whenever it is necessary, sua sponte or upon 
the application of any person, may appoint a curator 
to take charge of the estate of any deceased person 
until letters are granted. If, however, the person en- 
titled to letters is a resident of the county where the 
property is situated, no such curator shall be appointed 
until after such notice as the county judge may direct 
to such person so entitled to letters. Upon the ap- 
pointment the county judge shall direct the person in 
possession of the effects of the deceased forthwith to 
deliver them into the possession of the curator, and 
this order, when not obeyed promptly, may be enforced 
by attachment and imprisonment for contempt. If it 
shall be made to appear to the county judge, upon 
sworn petition, that there is great danger that said 
property or any portion of the same is likely to be 
wasted, destroyed or removed beyond the jurisdiction 
of the court, if the appointment of a curater should 
be delayed by giving the notice herein provided, then 
it shall be lawful for such judge to appoint a curator 
without first giving such notice. 

Upon special orders of the court from time to time 
the curator may be authorized to perform all the du- 
ties and functions of an administrator or executor. 

Such bond shall be required of the curator as the 
County Judge shall deem necessary to secure the prop- 
erty, or proceeds in case of sale, and the County Judge 
may make an order for the sale of such portion of the 
property as should be sold. 

The curator shall file immediately an inventory 
of the property. When a personal representative quali- 
fies the curator shall immediately account to the per- 
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sonal representative and deliver to him all assets of 
the estate in his hands and in default thereof shall be 
subject to the provisions of this act relating to re- 
moved executors or administrators. 


CHAPTER VI 
ESTATES OF PERSONS BELIEVED TO BE DEAD 
ON ACCOUNT OF ABSENCE 


ARTICLE I 
PROCEDURE 

Section 151. APPLICATION FOR LETTERS OF 
ADMINISTRATION; NOTICE. — (C. G. L. 5579.) — 
Whenever letters of administration on the estate of 
any person believed to be dead, on account of absence 
for seven years or more, from the place of his last 
domicile, shall be applied for, it shall be the duty of 
the county judge of the county in which the estate of 
such person could be administered were the supposed 
decedent known to be dead, if said judge is satisfied 
that the applicant would be entitled thereto were such 
supposed cecedent known to be dead, to order a no- 
tice to be published as provided in Section 167 of this 
Act, giving notice therein that on the day of said ap- 
plication said county judge will hear evidence concern- 
ing the alleged absence of the supposed decedent and 
the circumstances and duration thereof. 

Section 152. HEARING; EVIDENCE.—(C. G. L. 
5580.) At the hearing, the county judge shall take 
such evidence as shall then be offered, for the purpose 
of ascertaining whether the presumption of death is 
established, and no person shall be disqualified to testi- 
fy by reason of his or her relationship as husband or 
wife to the supposed decedent, or of his or her interest 
in the estate of the person believed to be dead. 

Section 153. DECREE OF PRESUMPTION OF 
DEATH; NOTICE.—(C. G. L. 5581.) If satisfied upon 
the hearing, that the legal presumption of death is es- 
tablished, the court shall so decree, and shall forth- 
with cause notice thereof to be published as provided 
in Section 167 of this Act, and, also in a newspaper 
published at or nearest the place beyond the state 
where last heard from. The said notice shall require 


the supposed decedent, if alive, or any person for him, - 


to produce to the court within three months from the 
date of its first insertion satisfactory evidence of his 
continuance in life. 

Section 154. ISSUING LETTERS OF ADMINIS- 
TRATION; FORCE AND EFFECT.—(C. G. L. 5582.) 
If, within the said period of three months, evidence 
satisfactory to the county judge of the continuance in 
life of the said decedent shall not be produced, it shall 
be the duty of the court to issue letters to the party 
entitled thereto; and the said letters, until revoked, 
and all acts done in pursuance thereof and in reliance 
thereupon, shall be as valid as if the supposed decedent 
were dead. 


ARTICLE II 
REVOCATION AND SUBSTITUTION 

Section 155. COUNTY JUDGE MAY REVOKE 
LETTERS ON PROOF THAT SUPPOSED DECED- 
ENT IS ALIVE; ACCOUNTING; BOND OF DIS- 
TRIBUTEE.—(C. G. L. 5583.) The county judge, 
upon application of the supposed decedent, shall re- 
voke the said letters at any time, on due and satisfac- 
tory proof that the supposed decedent is in fact alive; 
after which revocation all the powers of the adminis- 
trator shall cease, but all receipts or disbursements of 
assets, and other acts previously done by the admin- 
istrator, shall remain valid; and the administrator 
shall settle an account of his administration down to 
the time of such revocation, and shall transfer all as- 
sets, remaining in his hands, to the person, as whose 
administrator he had acted, or to his duly authorized 
agent or attorney: Provided, nothing in this Chapter 
contained shall validate the title of any person to any 
money or property received as widow, next of kin or 
heir of such supposed decedent, but the same may be 
recovered from such person, in all cases in which said 
recovery would be had, if no such administration had 
been had. 

Section 156. SUBSTITUTION OF SUPPOSED 
DECEDENT IN ACTIONS BROUGHT BY ADMINIS- 
TRATOR AND AGAINST ADMINISTRATOR; 
OPENING JUDGMENTS, ETC. (C. G. L. 5584.) After 
revocation of the letters of administration, the person 
erroneously supposed to be dead may, on suggestion 
filed of record of the proper fact, be substituted as 
plaintiff in all actions brought by the administrator. 
whether prosecuted to judgment or otherwise. He 
may, in all actions previously brought against his ad- 
ministrator, be substituted as defendant, on proper 
suggestion filed by himself, or by the plaintiff there- 
in, but shall not be compelled to go to trial in less than 
three months from the time of such suggestion filed. 
Judgments at law and decrees in equity against the 
administrator, before revocation as aforesaid of the 
letters, may be opened, on application by the supposed 
decedent made within three months from the said revo- 
cation, and supported by affidavit, denying specifical- 
ly, on the knowledge of the affiant, the cause of ac- 
tion, or specifically alleging the existence of facts 
which would be a valid defense; but, if within the said 
three months, such application shall not be made, or 
being made, the facts exhibited shall be adjudged an 
insufficient defense, the judgment or decree shall be 
conclusive to all intents, saving the defendant’s right 
to have it reviewed, as in other cases, by appropriate 
appellate proceedings. After the substitution of the 
supposed decedent as defendant in any proceeding in 
which any judgment or decree may be procured as 
aforesaid, the said judgment or decree shall become a 
lien with like effect as other judgments. 
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ARTICLE Il 
PROBATE OF WILL OF PERSON BELIEVED TO 
BE DEAD ON ACCOUNT OF ABSENCE 
Section 157. PETITION FOR PROBATE OF 
WILL. (C. G. L. 5586.) After letters of administra- 
tion shall have been granted, as above provided, the 
person having the custody of any will which may have 
been left by such person supposed to be dead may pro- 
duce said will in the county judge’s court of the coun- 
ty in which the proceedings to establish the presump- 
tive death of the supposed decedent have been held, 
and proceedings may be had as in the case of other 
wills. 
Section 158. NOTICE TO ADMINISTRATOR 
AND OTHER PERSONS. (C. G. L. 5587.) There- 
upon the county judge shall issue a citation to the per- 
son to whom letters of administration have been is- 
sued, as aforesaid, and to the surviving spouse and 
next of kin of the decedent, entitled under the intestate 
laws to his estate, to appear and show cause why the 
said alleged will shall not be admitted to probate. 
Section 159. HEARING; ADMISSION OF WILL 
TO PROBATE; EXECUTION OF WILL BY AD- 
MINISTRATOR; LETTERS TO EXECUTOR NAMED 
IN WILL.—(C. G. L. 5588.) Upon the hearing, if the 
county judge shall be satisfied, from all the evidence 
that may be adduced, that the proposed will was in 
fact the last will and testament of the supposed deced- 
ent, the said will shall be admitted to probate and said 
will shall be annexed to the letters of administration 
theretofore issued; and thereafter the administrator 
shall execute the said will according to its terms; Pro- 
vided, that nothing herein shall prevent the county 
judge from revoking the said letters, as provided in 
Section 155 hereof; and in case of such revocation the 
powers of the personal representative and the rights 
of the legatees and devisees, under said will, shall 
cease; and all receipts and disbursements of assets, 
and other acts, previously done by them, shall remain 
as valid as if the said letters were unrevoked; and Pro- 
vided, further, that legat@s and devisees may be called 
upon, at any time, by the supposed decedent to account 
for any property which they may have received, in the 
same manner as is provided in Section 155 hereof, and 
the administrator may be called upon to render an ac- 
~ counting as to all assets which have come into his cus- 
tody or control, and Provided, further, that if upon 
probate of the last will and testament of the decedent, 
it appears that an executor is named in the will, the 


letters of administration shall be revoked, and letters © 


testamentary shall be issued to the executor named in 
said last will and testament. 
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ARTICLE I 
JURISDICTION 

Section 160. JURISDICTION OF COUNTY 
JUDGE. (C. G. L. 5194.) The county judge shall have 
jurisdiction of the administration, settlement and dis- 
tribution of estates of decedents, the probate of wills, 
the establishment of lost or destroyed wills, the grant- 
ing of letters testamentary and of administration, and 
of all other matters usually pertaining to courts of 
probate. 

Section 161. NO TERMS OF COURT. (C. G. L. 
5195.) The court of the county judge as a court of 
probate shall be open at all times for the transaction 
of its business. 

Section 162. POWER TO ENFORCE JUDG- 
MENTS.—(C. G. L. 5622.)—In all cases where the 
county judge is authorized to enter orders, judgments 
or decrees, he shall have authority to issue attach- 
ments of persons cr property, executions, writs of pos- 
session and all such other writs and orders as are neces- 
sary or appropriate to enforce such orders, judgments 
or decrees. 

ARTICLE II 
VENUE 

Section 168. WHERE WILLS TO BE PRO- 
BATED AND LETTERS GRANTED.— (C. G. L. 5590- 
5591.) —The venue of probate of all wills and granting 
of letters of administration shall be: 

1. In the county in this state where the decedent 
had his domicile. 

2. If the decedent had no domicile in this state, 
then in any county in which the decedent was pos- 
sessed of any tangible property. 

3. If the decedent had no domicile in this state, 
and was possessed of no tangible property in this state, 
then in the county where any debtor of the decedent 
may reside. 

ARTICLE III 
DISQUALIFICATION 

Section 164. DISQUALIFICATION OF COUNTY 
JUDGE. The county judge shall be disqualified for 
interest in all instances in which judges generally are 
so disqualified and also in estates in which he is an 
heir of the decedent or is a legatee, devisee, trustee or 
executor under the will, or a witness thereto. 

Section 165. SUBSTITUTION OF CIRCUIT 
JUDGE. (C. G. L. 5199.) The Judge of the Circuit 
Court of the county, in the case of the disqualification, 
absence, sickness or other disability of the County 
Judge, is authorized to discharge all of the duties and 
powers of the County Judge as a Probate Judge. In 
the event the Circuit Judge be also disqualified, ab- 
sent from the circuit, sick, or under other disability, 
then any other Circuit Judge in the state who is not 
disqualified may discharge such duties and powers. | 

The County Judge, when disqualified for interest, 
shall file a certificate thereof and notify the Circuit 
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Judge of his county thereof. In no instance may he 
act in any matter in which he is interested. Should he 
presume so to do, the Circuit Judge may, in his super- 
visory jurisdiction of probate matters, upon proper pe- 
tition and short notice to the County Judge, revise the 
action of the County Judge. 
Sickness, absence or disability of the County 
Judge shall be conclusively evidenced by the certifi- 
cate of the Clerk of the County Judge’s Court, if any 
there be, otherwise prima facie evidenced by the af- 
fidavit of any interested party. No decree or order of 
the Circuit Judge in probate reciting the disqualifica- 
tion, sickness, absence or disability of the County 
Judge shall be collaterally attacked. 
No County Judge shall act as executor or admin- 
istrator after the passage of this Act, except in those 
cases where he has heretofore qualified. 

ARTICLE IV. 

PROCEDURE 
Section 166. PLEADINGS. (C. G. L. 5197.) The 
pleadings before the County Judge in probate matters 
shall be in writing and signed by the pleader or his at- 
torney. All technical forms of pleadings are abolished. 
No defect of form shall impair substantial rights; and 
no defect in the statement of jurisdictional facts ac- 
tually existing shall render void any proceedings. 
1. The Petition: The petition shall state in short 
and simple manner the facts constituting jurisdiction 
of the court and the ground of the proceedings, and 
shall pray for such relief as is desired. It shall be filed 
before any process shall issue. 
2. Defense: Defenses shall be filed on or before 
the return day specified in the notice or citation. The 
answer shall in short and simple manner set up the 
facts constituting the defense. 
Upon the filing of a sufficient answer the cause 
shall be at issue, new matters being deemed denied; 
and the cause shall be tried at such early date as the 
County Judge may direct. Testimony shall ordinarily 
be taken in open court. 
3. Motions: Either party may test the sufficiency 
of an adversary’s pleading, or of any part thereof, by 
motion. Motion addressed to an answer shall be filed 
within ten days after the return day or within such 
other time as the County Judge may in exceptional 
circumstances allow. Dispcsition of motions and all 
matters of amendment and pleading generally shall be 
in accordance with the direction of the County Judge. 
Reasonable notice of not more than five days shall be 
given to the adversary or his counsel of the hearing 
of any motion. More than ten days ordinarily shall 
not be allowed for further pleading. 
4. Copies: Copies of all pleadings shall be deliv- 
ered or mailed to the adversary or his attorney. 


Section 167. PROCESS AND SERVICE. 


5196.) — 
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1. In all matters pertaining to the probate juris- 
diction of the County Judge where process is neces- 
sary, or is ordered by the County Judge, parties in in- 
terest may be cited to answer any petition by a cita- 
tion in substantially the following form, which may 
be served personally upon the respondent wherever 
found, within or without the state of Florida: 

IN THE COUNTY JUDGE’S COURT 
County, Florida. 
Estate of 

The State of Florida to ee 

You are hereby notified that a petition has been 
‘filed in said court, a true copy of which is hereto at- 
tached; and you are hereby required to file your writ- 
ten defenses thereto within twenty days after service 
hereof. Should you fail therein decree will be entered 
in due course upon the said petition. 

WITNESS my hand and the seal of said Court 
day 


Clerk. 

2. A true copy of the petition shall be attached to 
each copy of the citation served personally. 

3. Service may be made within the state of Flor- 
ida in the manner prescribed by law for the service of 
summons ad respondendum, by any sheriff, constable 
or deputy sheriff or deputy constable or by any other 
person whomsoever, provided that if service is made 
by other than an officer the return of service shall bé 
by affidavit. 

4. Service may be made without the state of Flor- 
ida by any person by the delivery to the person to be 
served of a true copy of the citation and of attached 
copy of the petition, and the return of service shall be 
by affidavit. 

5. Service shall be made upon a minor or insane 
person by the delivery of a true copy of the citation 
and of attached copy of petition to such minor or in- 
sane person and also to the person in whose care and 
custody such minor or insane person ma’y be. 

6. The return of service of citation in every case 
shall state the date when same was received by the 
person making the return, the date when it was served, 
the place of service, the name of the person served and 
the manner of service. Returns shall be amendable 
so as to speak the truth, upon application to the court 
issuing the process; and when amended shall be ef- 
fective as of the date of the original return. 

7. If personal service be impracticable, then upon 
order of the County Judge so adjudicating, based upon 
an affidavit setting forth the reasons thereof, citation 
may be published once a week for at least four con- 
secutive weeks, four publications being sufficient, in 
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a newspaper published in the county where the court 
is located. The first publicaticn shall be not more than 
forty-five days nor less than twenty-eight days prior 
to the return date. 

Whenever publication: of any citation, notice, 
pleading or other writing is required by any section of 
this Act, and there shall not be any newspaper, con- 
forming to the requirements of the laws of Florida, in 
the county of the administration, then, in lieu of such 
publication in a newspaper, the same may be published 
by posting a true copy thereof at the Court House and 
a true copy at each of two other public places in the 
county of the administration, such places to be pre- 
scribed by the County Judge. 

Service of citation or of any notice may be waived 
in writing by any party or person interested. 

Proof of publication or of posting shall be by af- 
fidavit and be filed in the office of the County Judge. 


Citation to be published shall be substantially as 
follows: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 
Deceased. 


Estate of 
The State of Florida to 
and all other persons concerned: 


You are hereby notified that a petition has been 
filed in said court praying for 


#3 _ and you are hereby required to 
file your written defenses thereto within forty days 
after the first publication or posting hereof. Should 
you fail therein, decree will be entered in due course 
upon said petition. 


WITNESS my hand and the seal of said Court 


County Judge. 
Clerk 


First published or posted on _ 


8. If any person cited shall fail to file his defense 
to the petition within the time prescribed in the cita- 
tion, or within such time as the County Judge under 
exceptional circumstances may allow, then the matter 
shall proceed ex parte as to such person and decree of 
judgment may be entered in accordance with the right 
and justice of the case. 

Section 168. SERVICE OR PUBLICATION 
WHEN NOT OTHERWISE PROVIDED.—Whenever 
any citation, notice, pleading or other writing is re- 
quired by any section of this act to be served or pub- 
lished, and the manner thereof is not specified in such 
section, such service or publication may be made as 
provided in Section 167 of this act. 


Section 169. SAME—DUTY OF INTERESTED 
PERSONS TO DESIGNATE RESIDENCE AND POST 
OFFICE ADDRESS.—It is hereby made the duty of 
every creditor or claimant against the estate of a de- 
cedent, and of every heir, distributee, surviving spouse, 
legatee and devisee of such decedent, to file with the 
County Judge of the county in which the estate of said 
decedent is in administration or in which such deced- 
ent’s will may be probated, a designation of the resi- 
dence and post office address of such party, and, when 
there occurs a change of same, to file likewise a desig- 
nation of such change. The County Judge shall note 
each designation on the docket of the estate. Any 
party who shall have filed a claim, petition, answer, 
election or other pleading or appearance in any county 
judge’s office in relation to any estate, without hav- 
ing made the aforesaid designation, shall be entitled 
to no notices whatever of any further proceedings with 
reference to such estate. 

Service of any citation cor notice upon any party 
who shall have designated his residence and post of- 
fice as hereinabove required may, at the option of the 
moving party, be made as provided in section 167 of 
this Act, or by registered mail addressed to such party 
at the post office address designated. Mailing of any 


‘notice or citation by registered mail as aforesaid shall 


be sufficient service thereof for all purposes. 


Section 179. GUARDIANS AND GUARDIANS 
AD LITEM.—Whenever there shall be a legal guard- 
ian appointed or qualified in this state for any infant 
or person non compos mentis who is interested in the 
estate of a decedent, such guardian shall represent his 
ward in all proceedings affecting such estate in the 
County Judge’s Court, except as to proceedings to 
which the guardian is interested in his own right. The 
County Judge shall appoint a guardian ad litem to rep- 
resent any infant or person non compos mentis where 
there is no legal guardian appointed or qualified in 
this state, or where such guardian is interested in his 
own right, and to represent any unknown person in- 
terested in the estate. Guardians ad litem shall, upon 
appointment, make and file an oath to faithfully dis- 
charge his duties. 


Section 171. DEPOSITIONS.—The testimony of 
any party or witness may be taken in probate proceed- 
ings by deposition de bene esse at any time either be- 
fore or after issue under either of the following 
methods: 

1. Said testimony may be taken under the method 
prescribed in the “1931 Chancery Act.” 

2. Said testimony may be taken before any notary 
public, not being of counsel or attorney for any of the 
parties, nor interested in the event of the proceedings. 
The depositions may be taken either upon oral inter- 
rogatories or upon written interrogatories furnished 


> 
i 
F 
f 
t 
a 
4 
> 
f 
J 


222 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


to the officer taking the depositions. Cross-interroga- 
tories may likewise be either oral or written. 

Reasonable notice must first be given in writing 
by the party or attorney proposing to take such de- 
position to the opposite party or parties or attorney 
or attorneys, which notice shall state the names of the 
witnesses and the time and place of taking the testi- 
mony. 

The County Judge shall upon application issue any 
necessary subpoenas running throughout the state, to 
parties and witnesses who upon being served may be 
compelled to attend and testify as in other cases. The 
County Judge shall have ample power to enforce this 
section by contempt or other proceedings. 

Any party failing to attend or answer any lawful 
question or to subscribe the testimony given by him, 
may upon the motion of the opponent and certificate 
of the notary evidencing such default, have his plead- 
ing stricken as sham and be placed in the same situa- 
tion as if he had failed to file his pleading. 

Every witness or party deposing under this sec- 
tion shall be sworn to testify the whole truth. His 
testimony shall be reduced to writing or typewriting 
by the notary taking the deposition or by some person 
under his personal supervision, and shall thereupon be 
subscribed by such witness or party unless subscrip- 
tion be waived. 

Every deposition taken under this section shall be 
retained by the magistrate taking it until he delivers 
it by mail or by his own hand into the court for which 
it is taken. Upon receipt by the court, depositions 
shall be filed and open to inspection of all parties. 
Each deposition shall contain the notice given and the 
certificate of the magistrate taking it, showing that 
he is not of counsel in the cause, nor related to any of 
the parties, nor interested in the outcome and show- 
ing a compliance with the requirements cf paragraph 
2 of this section. . 

No deposition taken hereunder may be used upon 
the trial if it be made to appear that the deponent is 
within the county and able to testify at the time of 
trial, except that in such case any part of any deposi- 


tion of any party may be used as an admission against - 


interest and also except that in such case any witness 
may be impeached by any part of any deposition. 

Section 172. COSTS.—In all probate proceedings 
costs may be awarded in the sound judicial discretion 
of the County Judge, ordinarily abiding the result of 
each particular proceeding, but otherwise when it 
would be unjust that the failing party pay costs. 

When such costs are to be paid out of the estate, 
the County Judge may, in his sound judicial discretion, 
direct from what portion or portions of the estate they 
shall be paid. 

An executor, being prima facie justified in offer- 
ing a will, in cue form, for probate, shall generally re- 


ceive his costs and attorneys’ fees out of the estate, 
even though he be unsuccessful. 

Section 173. RECORDS.—(C. G. L. 5198, 5594.) 
Every County Judge shall record, or cause his clerk to 
record, in books kept for that purpose, distinctly and 
at full length, all wills, testaments and codicils proved 
before him, all letters testamentary and of administra- 
tion, all inventories and accounts required to be filed 
in his office and all orders and decrees made by him. 
A progress docket shall be kept in which shall be noted 
each instrument filed and crder entered and the resi- 
dence and post office address of each party who shall 
have designated same. 


All such books shall be indexed as to the various 


estates and as to the subject matters therein, and shall 
be open to the inspection, under his supervision, of any 
persons. 

All records, files, orders, judgments and decrees 
of any court of this state heretofore exercising pro- 
bate jurisdiction shall be taken and held to be those 
of the County Judge as if made or rendered by the 
County Judge, and shall be placed and remain in the 
custody of the County Judge and copies thereof cer- 


tified by the County Judge shall be competent evi- 
dence. 


CHAPTER II 
LIMITATION OF ACTIONS 


ARTICLE I 
SPECIAL LIMITATIONS APPLICABLE TO 
ESTATES 

Section 174. SUSPENSION OF STATUTES IN 
FAVOR OF PERSONAL REPRESENTATIVE.—If a 
person entitled to bring an acticn die before the ex- 
piration of the time limited for the commencement 
thereof and the cause of action survive, the action may 
be commenced by his personal representative after 
such expiration and within ten months from the grant- 
ing of letters. 

Section 175. SUSPENSION OF STATUTE IN 
FAVOR OF CLAIMANTS.—If a person against whom 
a cause of action exists die before the expiration of the 
time limited for the commencement thereof and the 
cause of action survive, the action may be commenced 


against his personal representative after such expira-— 


tion and within ten months from the granting of let- 
ters. 

Section 176. LIMITATION AGAINST UNAD- 
MINISTERED ESTATES.—After three years from 
the death of any person his estate shall not be liable 
for any obligations or upon any cause of action unless 
letters testamentary or of administration shall have 
been taken out within said three years, saving, how- 
ever, to all persons having claims against estates of 
decedents which would be already barred by the afore- 
said limitation in this Act the period of one year after 
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the effective date of this Act within which to institute 
proceedings. 


CHAPTER III 
PROCEEDINGS FOR PAYMENT OF DEBTS, 
LEGACIES, AND FOR MAKING 
DISTRIBUTION 


ARTICLE I 
INVENTORY AND APPRAISEMENT 

Section 177. APPOINTMENT AND QUALIFI- 
CATION OF APPRAISERS.—(C. G. L. 5592.) The 
judge on granting letters shall appoint two or more 
competent persens not of kin to the deceased, as ap- 
praisers of the property of the decedent and said ap- 
praisers shall take oath truly and justly to view and 
appraise, according to the best of their ability, all the 
property of the decedent, which to them shall be pro- 
duced or which shall come to their knowledge, and de- 
posit the appraisement thereof in the office of the 
county judge. 

Section 178. DUTIES OF APPRAISERS.— (C. G. 
L. 5593.) On the appointment of the appraisers afore- 
said they shall forthwith proceed to appraise all the 
property to them produced and which shall come to 
their knowledge; and the appraisement thereupon 
made, if signed by the executor or administrator, may 
be considered as an inventory of such part of the 
estate. 

Section 179. INVENTORIES AS EVIDENCE.— 
(C. G. L. 5595.)—Inventories and appraisements may 
be given in evidence in any suit by and against the 
personal representatives, but shall not be conclusive 
for or against them that the estate was really worth, 
or was bona fide sold for, more or less than the ap- 
praised amount. 

Section 180. COMPENSATION OF APPRAIS- 
ERS.—(C. G. L. 5596.)—Each appraiser shall be en- 
titled to receive for his services reasonable compensa- 
tion to be fixed by the court and paid by the personal 
representatives. Application therefor shall be accom- 
panied by an affidavit of each appraiser showing the 
services rendered by him as appraiser, and the reason- 
able value thereof, and such application may be heard 
upon such notice as the court shall fix. 

ARTICLE II 
NOTICE TO CREDITORS AND FORM AND 
MANNER OF PRESENTING CLAIMS 

Section 181. NOTICE TO BE PUBLISHED.—(C. 
G. L. 5597-5598.)—All personal representatives after 
taking out letters testamentary or of administration 
shall cause a notice to be published once a week for 
four consecutive weeks, four publications being suf- 
ficient, in a newspaper published in the county where- 
in said letters shall have been granted notifying all 
persons having claims or demands against the estate 
of said decedent to file their claims in the office of 


the County Judge granting such letters at his office 
in the Court House of said county within eight calen- 
dar months from the time of the first publication of 
said notice. If no newspaper conforming to the re- 
quirements of law is published in the county of the ad- 
ministration, then such publication shall be made by 
posting as provided for in Section 167 of this Act. 
Proof cf said publication or posting shall be filed with 
and recorded by the County Judge. 

Section 182. FORM AND MANNER OF PRE- 
SENTING CLAIMS—LIMITATION.—(C. G. L. 5599.) 
No claim or demand, other than claims of legatees, de- 
visees and heirs at law, shall be valid or binding upon 
an estate, or upon the personal representative there- 
of, unless the same shall be in writing and contain the 
place of residence and post office address of the claim- 


- ant and shall be sworn to by the creditor, his agent or 


attorney and be filed in the office of the County Judge 
granting letters. Any claim or demand not so filed 
within eight months from the time of the first pub- 
lication of the notice provided for in Section 181 of 
this Act, shall be barred by limitation even though 
the personal representative has recognized such claims 
by paying a portion thereof or interest thereon or oth- 
erwise; Provided, however, that the lien of any duly 
recorded mortgage and the right to foreclose the same, 
and the lien of any pledge whereby the pledgee is in 
possession of the pledged property, shall not be im- 
paired or affected by failure to file said claims as here- 
inabove provided, but the limitation imposed hereby 
shall bar the right to enforce any personal liability 
against the estate, and said creditor shall be limited 
to the enforcement of the lien against the specific 
property so mortgaged or pledged. 

Nothing herein contained shall be construed to re- 
quire any legatee, devisee or heir at law to file any 
claim for the share or interest in the estate to which 
he may be entitled. If a bona fide attempt is made to 
file a claim by any creditor or other claimant and same 
is defective as to form, the County Judge, in his dis- 
cretion, may permit the amendment of such claim at 
any time before payment. 

Section 183. EXECUTIONS AND LEVIES PRO- 
HIBITED.—No execution shall issue upon or be levied 
under any judgment against a decedent or against the 
personal representative, nor shall any levy be made 
against any property, real or personal, of the estate of 
a decedent, but claims upon all such judgments shall 
be filed in the same manner as other claims against 
the estates of decedents. 

ARTICLE III 
PAYMENT OF CLAIMS AND DEMANDS— 
DISTRIBUTION 

Section 184. ORDER OF PAYMENT OF EX- 
PENSES OF ADMINISTRATION AND CLAIMS 
AGAINST THE ESTATE.—(C. G. L. 5610.)—Person- 
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al representatives shall pay the expenses of adminis- 
tration and claims against the estate in the following 
order: 

Class 1. Costs, fees, charges and expenses of ad- 
ministration. 

Class 2. Reasonable funeral expenses not to ex- 
ceed the sum of Two Hundred Fifty Dollars ($250.00) 
and any excess over said sum shall be considered as 
included in the payments specified to be made in 
Class 8. 

Class 3. Expenses of last illness of the decedent, 
including debts for board and lodging, hospital, physi- 
cian’s surgeon’s and druggist bills and nursing, attend- 
ance and medicine during the last sickness of the de- 
ceased, incurred within a period of sixty days prior to 
the death of the decedent. 

Class 4. If necessary for support a family allow- 
ance of one year’s support for the widow or minor chil- 
dren of said decedent, or both, in addition to the home- 
stead and exempt personal property. Upon petition of 
the widow, if any, or the legal guardian or the person 
having the care and custody of a minor child or chil- 
dren, a reasonable allowance shall be fixed by the 
County Judge in personal property, money, or both, 
for the support of said widow and minor children con- 
sidering the needs of the family and the value of the 
estate. Said allowance or the portion thereof payable 
in money shall be payable in equal periodic payments 
to be fixed by the Court and shall be payable to the 
widow, if any, for the support of herself and the mi- 
nor child or children, if any; and if there be no widow, 
then the same shall be payable to the legal guardian 
or to the person having the care and custody of any 
minor child or chilcren. Upon the petition of any per- 
scn interested in the estate, the County Judge may in- 
crease, decrease, discontinue or modify the allowance. 

Class 5. Wages to the extent of $100.00 of each 
employee of the decedent, for work done or services 
rendered within sixty days prior to the death of the 
employer. 

Class 6. Judgments of record in this state during 
the lifetime of the decedent. 


Class 7. Mortgages, mechanics’, material men’s, . 


laborers’ employees’ and other liens where the value 
of the property of the estate encumbered by said liens 
exceeds the amount thereof. 

Class 8. All other debts without distinction of 
rank. If, after paying any preceding class, the estate 
shall be insufficient to pay all of the next succeeding 
class, the creditors of the latter class shall be paid 
ratably in proportion to their respective claims. 

Section 185. TIME OF PAYMENT.—(C. G. L. 
5606.) 

1. No personal representative shall be compelled 
to pay the debts of the decedent until after the expira- 
tion of eight calendar months from the granting of let- 
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ters; and if any person shall bring any suit or action 
against any personal representative within said eight 
months upon any claim to which the personal repre- 
sentative has filed no objection, the plaintiff, although 
he obtain decree or judgment, shall not receive any 
costs of suit, nor shall such judgment change the rank 
of such claim in any manner. 

2. On or before the expiration of nine calendar 
months from the first publication of notice to credi- 
tors, unless before the expiration of such period the 
time be enlarged by order of court, any personal repre- 
sentative or other person interested in the estate may 
file cbjection to any claim or demand filed in the of- 
fice of the County Judge; and if objection shall be filed 
said claimant shall have ten calendar months from the 
first publication of notice to creditors, unless before 
the expiration of such period the time be enlarged by 
order of court, in which to bring appropriate suit, ac- 
tion, or proceedings upon such claim. No such suit, 
action or proceeding shall be brought against the per- 
sonal representative after ten months from the time 
of the first publication of notice to creditors. If ob- 
jection be filed to the claim of any creditor, and suit 
be brought by the creditor to establish his claim or de- 
mand, a judgment establishing such claim shall give 
it no priority over claims of the same general class to 
which it belongs. 

If objections are filed, the persons filing the same 
shall serve a copy thereof by mail or otherwise, with- 
in ten days, on the creditor to whose claim he objects 
and also on the personal representative if the objec- 
tions be filed by any interested person other than the 
personal representative. If an invalid or fraudulent 
claim is filed against the estate and the personal repre- 
sentative fails to object to the same, through fraud or 
collusion with such creditor, the personal representa- 
tive and his sureties shall be responsible for the pay- 
ment of all losses sustained by the estate by reason of 
the failure to file such objections. 

3. No interest shall be paid by the personal repre- 
sentative or allowed upon the claim of any creditor 
against the estate of a decedent until the expiration 
of ten calendar months from the granting of letters, 
unless said claim be founded upon a written obligation 
of the decedent expressly providing for the payment 
of interest. Interest shall be allowed and paid by the 
personal representative upon written obligations of the 
decedent expressly providing for the payment of in- 
terest and upon all other claims interest shall be al- 
lowed and paid from and after ten months after said 
granting of letters. 

Section 186. DELIVERY OF LEGACIES AND 
DISTRIBUTIVE SHARES.—(C. G. L. 5606).—No per- 
sonal representative shall be required to pay or de- 
liver any legacy or distributive share or to convey any 
land to any heir or devisee until the expiration of ten 


\ 
if 
4 
i 
1 i 
‘ 
hos: 
; 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 225 


calendar months from the granting of letters. Any 
payment or delivery made by the personal representa- 
tive prior to that time shall be made at his risk. 

Section 187. DETERMINATION OF BENEFICI- 
ARIES.—Whenever property shall pass by the laws 
of descent and distribution, or under a will to a per- 
son or persons not named in such will, and the per- 
sonal representative shall be in doubt as to who is en- 
titled thereto, or any part thereof, or as to shares and 
amounts which any person is entitled to receive, the 
personal representative may file with the County 
Judge of the court out of which his letters were is- 
sued, his sworn petition setting forth the names, resi- 
dences and post office addresses, so far as known or 
ascertainable by diligent search and inquiry, of all per- 
sons in interest, except creditors of the decedent or 
the estate, and the nature and character of their re- 
spective interests and claims so far as known, and 
shall designate those who are believed by him to be 
minors or non compos mentis and whether those so 
designated are under legal guardianship in this state. 
If the personal representative shall believe that there 
are or may be persons who have claims against or in- 
terests in such estate as next of kin, distributee, lega- 
tee or beneficiary whose names are not known to him 
the petition shall so state. Upon the filing of such pe- 
tition the County Judge shall appoint a guardian or 
guardians ad litem if necessary and shall issue a cita- 
tion to all claimants and persons in interest whose 
names are set forth in said petition. If said petition 
shall set forth that there are or may be persons whose 
names are not known who have claims against or in- 
terests in such estate, citation shall be published di- 
rected to all persons claiming any beneficial interest 
in the estate of such decedent. Such publication of 
citation may also include all persons whose names are 
known and set forth in said petition but who cannot 
be personally served. After a hearing upon such pe- 
tition and defenses thereto and upon such testimony 
and evidence that may be produced before the court, 
the County Judge shall make and enter an order find- 
ing and adjudging who are entitled to such property 
and the shares and amounts which they, respectively, 
are entitled to receive. Any personal representative 
who shall make distribution or take any other action 
pursuant to such an order shall be fully protected 
thereby. Whenever it shall be necessary to determine 
who are or were the heirs or devisees of a deceased 
person, on the petition of any interested party, or like 
proceedings, the County Judge may make a determina- 
tion thereof, irrespective of whether the estate of such 
deceased person be administered, or if administered 
whether the administration of the estate be closed or 
the personal representative discharged. 

Section 188. PROCEEDINGS FOR THE PAY- 
MENT OF LEGACIES OR DISTRIBUTIVE IN- 


TEREST.—(C. G. L. 5607.)—Before any personal rep- 
resentative shall be compelled to pay before final set- 
tlement of his accounts any legacy in money or de- 
liver any specific personal property, bequeathed to any 
person, unless such personal property be of the exempt 
personal property of the intestate which may have 
come to the hands of such personal representative, or 
pay all or any part of any distributive share in the es- 
tate of said decedent or convey any land to any heir 
or devisee or distributee, the heir, devisee, legatee or 
distributee shall file in the office of the County Judge 
a petition setting forth the facts which entitle him to 
the relief prayed and a copy of said petition and cita- 
tion shall be served as in other cases. Upon the re- 
turn day, or upon such other day as may be fixed by 
the Court, the Court shall proceed to hear and deter- 
mine the matter and when such hearing has been com- 
pleted, the County Judge shall enter such appropriate 
order as to the Court shall deem proper under the cir- 
cumstances. If the administration of the estate, ex- 
cept the distribution thereof, has not been completed 
prior to the entry of any order of distribution, the 
Court in its discretion may require the person entitled 
to such distribution to give a bond with adequate sure- 
ty conditioned to refund a due proportion of any debts 
or demands against the estate and all costs which may 
be awarded if such debt or demand be duly presented 
and allowed within the time limited by law. 

Section 189. (C. G. L. 5646.) DISTRIBUTION.— 
After all debts have been paid and legacies and de- 
vises delivered, the property remaining in the hands 
of the executor or the administrator shall be dis- 
tributed according to the rules of inheritance pre- 
scribed in this Act. 

ARTICLE IV 
COMPROMISE AND SETTLEMENT OF CLAIMS 

Section 190. PROCEDURE. (C. G. L. 5613.)— 
Whenever it shall be proposed to compromise or settle 
any claim, whether in suit or not, by or against the 
estate of a decedent or the personal representative 
thereof or to compromise or settle any question or dis- 
pute concerning the distribution of a decedent’s estate, 
the court having jurisdiction of said decedent’s estate 
shall be authorized and empowered, on sworn petition 
setting forth the facts and circumstances of such 
claim, question or dispute and the proposed compro- 
mise or settlement, if satisfied that such compromise 
or settlement will be for the best interests of the es- 
tate, to enter an order ex parte authorizing the same 
to be made, which order shall operate to relieve the 
said personal representative of any and all liability or 
responsibility in the premises. 

ARTICLE V 
CONTINUANCE OF BUSINESS OF DECEDENT 

Section 191. (C. G. L. 5614-5618.) CARRYING 

ON BUSINESS BY PERSONAL REPRESENTATIVE. 
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1. In all cases where a person shall have died while 
engaged in any trade or business, the County Judge is 
empowered to authorize the curatcr or personal repre- 
sentative of the estate of such deceased person to con- 
tinue and carry on such trade.or business for a reason- 
able time, under the supervision of such court, and to 
require such security or additional security of such 
curator or personal representative as the Judge may 
deem proper. 

2. Before any order shall be made authorizing the 
continuance of the trade or business of the deceased 
person, the curator or personal representative of such 
estate by a verified petition, shall affirmatively and 
clearly allege and set forth sufficient facts to make it 
appear to the County Judge that to prevent great loss 
to the estate it is necessary to continue such trade or 
business of the deceased. 

3. The order of the County Judge authorizing the 
continuance of such trade or business of the deceased 
shall empower the curator or personal representative 
of such estate, in his representative capacity, to make 
such contracts as may be necessary to carry on and 
conduct such trade or business, and to incur debts and 
to pay out money in the proper conduct of such trade 
or business, and the net profits of such trade or busi- 
ness only shall be assets of the said estate. 

4. In the conduct of such trade or business the 
curator or personal representative shall keep full and 
accurate accounts of all receipts and expenditures, and 
he shall make monthly repcrts thereof to the County 
Judge, and he shall be allowed such compensation as 
the Judge of the said court may deem reasonable for 
his services in conducting such trade or business. 

5. Any person or persons interested in the said es- 
tate, at any time may apply to the County Judge where 
such order has been granted for an order requiring the 
curator or personal representative of such estate to 
discontinue and to wind up the said trade or business, 
and upon due notice to the said curator or personal 
representative such application shall be heard and the 
Judge of said court shali make such order thereon as 
he may deem for the best interest of said estate. 


ARTICLE VI 


EXECUTORS DE SON TORT 
Section 192. (C. G. L. 5623.)—NO EXECUTOR 
DE SON TORT.—No perscn shall be liable to a credi- 
tor of a decedent as executor de son tort, but any per- 
son taking, converting or intermeddling with the 
property of a decedent shall be liable to the personal 
representative or curator when appointed for the value 
of all the property so taken or converted, and for all 
damages to the estate of the deceased caused by his 
wrongful action; but this section shall not be construed 
to prevent a creditor of a deceased person from suing 
any one in possession of property fraudulently con- 


veyed by such deceased person, for the purpose of set- 
ting aside such fraudulent conveyance. 

ARTICLE VII 
POSSESSION OF PERSONAL’ REPRESENTATIVE 

Section 193. PERSONAL REPRESENTATIVE 
TO TAKE POSSESSION OF ENTIRE ESTATE.—The 
personal representative shall take possession of all of 
the estate of a decedent, real and personal, except 
homestead, and the rents, income, issues and profits 
therefrom whether accruing before or after the death 
of the decedent, and of the proceeds arising from the 
sale, lease or mortgage of the same or any part there- 
of; and all such property and the rents, income, issues 
and profits therefrom shall be assets in the hands of 
the personal representative for the payment of debts, 
family allowance, charges and expenses of administra- 
tion. 

Section 194. EXEMPT ESTATES.—If at any 
time during the course of administration it shall be 
made to appear to the court by petition, and in the 
event the allegations of said petition shall be denied, 
then by trial of the issues made, that the estate does 
not consist of more than the homestead and exempt 
personal property of the decedent, the court may there- 
upon direct and order the distribution of said estate 
among the persons entitled to receive the same and up- 
on said distribution may thereupon enter its order re- 
lieving, releasing and discharging the personal repre- 
sentative. 

Section 195.—_INTERESTS IN PARTNERSHIPS. 
When, at the time of his death, a partnership existed 
between the decedent and any other person or persons, 
the surviving partner or partners shall wind up and 
settle the business and affairs of the partnership with- 
out delay and account to the personal representative 
and pay over to him all balances due the estate. The 
interest of the decedent in the partnership shall be in- 
cluded in the inventory of the estate. Upon petition of 
the personal representative and citation to the surviv- 
ing partner or partners, the County Judge may order 
the surviving partner or partners to account and in 
case of neglect or refusal may compel such account- 
ing by attachment. Personal representatives may 
bring and maintain against the surviving partner or 
partners any action, suit or proceeding relating to the 
partnership which the decedent could have brought. 

If the personal representative deems it advisable 
to sell any interests of an estate in a partnership form- 
erly existing between the decedent and any other per- 
son or persons, he may sell the same in the same man- 
ner as other real and personal property may be sold un- 
der this Act. 

ARTICLE VIII 
ACTIONS RELATING TO REAL ESTATE 

Section 196.—PARTIES.—Personal representa- 

tives may bring and maintain actions or suits for the 
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possession or recovery of real property of the estate, 
for the purpose of quieting the title thereto, for waste 
thereof and trespass thereto, and against cotenants of 
the decedent in real property for the partition thereof. 
Heirs or devisees of the decedent may themselves or 


jointly with the personal representative bring and — 


maintain actions or suits for the possession or recovery 
of real property of the estate or for the purpose of 
quieting title thereto against anyone except the per- 
sonal representative. In any suit to quiet title brought 
by an heir or devisee, the possession of the personal 
representative shall, for the purpose of such suit, be 
deemed the possession of the heir or devisee. In all ac- 
tions or suits involving the title to real property, 
against an estate for the possession or recovery of real 
property or for the purpose of quieting title thereto, 
the personal representative and the heirs or devisees 
of such property shall be made parties. 
CHAPTER IV 
SALES, LEASES AND MORTGAGES BY 
PERSONAL REPRESENTATIVES 
ARTICLE I 
HOW SALES 

Section 197.—CONVEYANCES PURSUANT TO 
CONTRACTS OF DECEDENT.—In all cases where 
written agreements shall have been made for the sale 
and conveyance or transfer of real property in this state 
or personal property, and the vendor shall have died 
before making such conveyance or transfer, the per- 
sonal representative or person claiming the right to 
such conveyance or transfer may file with the County 
Judge before whom the administration of the estate 
is pending a sworn petition setting forth the facts up- 
on which the claim is predicated and annexing thereto 
the agreement or a copy thereof. Citation shall be 
served upon the heirs or devisees of the property in- 
volved and notice given to the personal representative 
if he is not the petitioner. After a hearing upon such 
petition and the defenses, if any, made thereto, the 
County Judge may make an order directing the per- 
sonal representative to make, execute and deliver the 
conveyance or transfer to the person entitled to the 
same, or otherwise as justice may require. Such order 
shall describe the property to be conveyed or transfer- 
red. Such order shall be prima facie evidence of the 
validity of the proceedings and of the authority of the 
personal representative to make the conveyance or 
transfer. A certified copy of any such order relating 
to real property may be recorded in the Foreign Judg- 
ment Book in the office of the Clerk of the Circuit 
Court in any county wherein such real property or any 
part thereof is situate. 

Section 198.—SALES PURSUANT TO WILLS.— 
In all cases where a power is given in any will to sell or 
dispose of property of the estate, or any interest there- 
in, sales made under authority of such will shall be 


valid. The sale and disposition of property under such 
power may be made by the executors, or such of them 
as shall qualify, or by the surviving executor or exe- 
cutors, or by the administrator with the will annexed 
or by the administrator de bonis non, if no other per- 
son be appointed in the will for such purpose, or if the 
person so appointed shall refuse to perform the trust 
or die before he shall have completed the same, or is 
otherwise rendered incompetent. Provided, however, 
that if the decedent be survived by a widow no sale of 
real property shall be made except as provided in Sec- 
tion 199 of this Act. 

Section 199—SALES OF REAL PROPERTY 
WHERE WIDOW SURVIVES.—In all cases where a 
decedent is survived by a widow, no sale or disposition 
of real property shall be made, whether pursuant to the 
powers contained in the decedent’s will or under the 
provisions of this Act, until it shall appear that the 
widow will not have dower assigned to her, or if she 
shall take dower, until after her dower shall be as- 


- signed, unless the widow shall consent to such sale and 


join with the personal representative in the execution 
of a deed of conveyance to the purchaser thereof. 

Section 200—SALES WHERE NO POWER CON- 
FERRED.— Whenever any administrator of a decedent 
dying intestate, or any executor or administrator with 
the will annexed whose testator has not conferred up- 
on him a power of sale, or has granted such power but 
it be so limited by the will or by operation of law that 
the power cannot be conveniently exercised, shall deem 
it expedient or necessary and for the best interest of 
the estate that the property of the estate be sold, the 
personal representative may sell the same at public or 
private sale; provided, however, that no title shall pass 
until by order of the County Judge, the sale shall be 
authorized or confirmed. Sales may be authorized be- 
fore made or confirmed after made. Application for 
authorization or confirmation of sale shall be made by 
the sworn petition of the personal representative set- 
ting forth the facts showing the expediency or neces- 
sity for such sale, a description of the property sold or 
proposed to be sold, and, except when authorization or 
confirmation of the sale at the current market of 
stocks or bonds listed upon an established exchange is 
applied for, the price and terms of such sale. 

Section 201. SALE OF PERISHABLE PROPER- 
TY.—No notice of any application for the authoriza- 
tion or confirmation of any sale of perishable personal 
property or other personal property rapidly depreci- 
ating in value shall be required. However, such sales 
must either be ordered or confirmed by the County 
Judge on written application. : 

Section 202. WHEN NOTICE OF SALE RE- 
QUIRED.—No notice of any application for the au- 
thorization or confirmation of any sale shall be re- 
quired except in the following instances: 
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1. Whenever it shall appear to the County Judge 
that notice is necessary or desirable, notice shall be 
given to such persons as the County Judge shall by 
order direct. 

2. Whenever application is made for the authoriza- 
tion or confirmation of the sale of property which has 
been specifically devised or bequeathed, notice shall be 
given to the devisee or legatee, unless he waive such 
notice or consent to such sale. 

3. Whenever any person interested in the estate 
shall serve upon the personal representative a written 
demand for notice of sale, containing the post office 
address of such person, and file a copy of such demand 
and proof of the service thereof in the office of the 
County Judge, notice of every application thereafter 
made for the authorization or confirmation of any sale 
shall be given to such person, unless he waive such no- 
tice cr consent to such sale. 

4. Whenever the will of a decedent shall contain 
a direction or express a desire that any described or 
designated property be not sold, notice of application 
for the authorization or confirmation of the sale of 
any such property shall be given to the legatee or de- 
visee of such property, unless he waive such notice or 
consent to such sale. 

Section 203. HEARING ON APPLICATION. TO 
SELL.—Where no notice is required, the County 
Judge may hear and determine petitions for the sale of 
property ex parte. Where notice is required, such 
hearings shall be as in other cases. At any such hear- 
ing the County Judge may in his discretion, require 
an appraisal or new appraisal of the property. 

Section 204. ORDER OF SALE.—After the hear- 
ing upon a petition to sell or confirm the sale of prop- 
erty, the County Judge shall make and enter an order 
thereon, and if the sale be authorized or confirmed the 
order shall describe the property generally and if said 
property is authorized to be sold at private sale, the 
order shall fix the price and the terms of sale. Such 
order shall be prima facie evidence of the validity of 
the proceedings and of the authority of the personal 
representative to make a conveyance or transfer of 


the property. A certified copy of such order relating ° 


to real property may be recorded in the Foreign Judg- 
ment Book in the office of the Clerk of the Circuit 
Court in any county wherein such real property or any 
part thereof is situated. When an order authorizing 
a sale is obtained, it may provide for the sale of any 
of the property described therein publicly or privately, 
in parcels or as a whole. If public sale is ordered, the 
personal representative shall give such notice as the 
order may require. 

Section 205. SALES UPON TERMS.—When so 
provided by the order of the County Judge authorizing 
or confirming a sale of property, personal representa- 
tives may sell upon such terms as the order shall pre- 


scribe. If credit be given it shall be for not more than 
sixty per cent of the purchase price nor for longer 
than five years. The deferred purchase price shall be 
evidenced by the promissory note of the purchaser 
payable to the personal representative and secured by 
mortgage upon the property sold, if real property, or 
by such security as may be approved by the court in 
any case. The taking of any such promissory note and 
mortgage or other security shall not defer the final 
settlement of the estate, but in the event of final set- 
tlement before the payment in full of such note, the 
same together with the mortgage or other security 
may be assigned and transferred without recourse to 
such person or persons who, but for such sale, would 
have been entitled to the property so sold. 

Section 206. ADDITIONAL BOND UPON SALE. 
Whenever the County Judge shall make an order au- 
thorizing or confirming a sale of property of an es- 
tate, the County Judge may, in his discretion, require 
the personal representative to execute a bond or an 
additional bond, with sureties as provided in this Act, 
in such amount as the County Judge may deem neces- 
sary conditioned for the faithful accounting of the 
proceeds of such sale. 


Section 207. WHEN PERSONAL REPRESEN- 
TATIVE MAY PURCHASE.—Any personal repre- 
sentative having an interest in the estate which he 
represents, either in his own right or in the right of — 
his wife or infant child, as creditor, devisee, legatee, 
cr heir at law, may at any public sale of the real or 
personal property of his testator or intestate made as 
provided by law under the order of the County Judge, 
become a bidder thereof; and if such personal repre- 
sentative is the highest bidder at such sale, it shall be 
lawful for him to purchase the same, and said prop- 
erty shall be sold to such executor or administrator, 


but such sale shall always be subject to confirmation 
by the County Judge. 


Section 208. SALE ON PETITION OF INTER- 
ESTED PERSONS.—If a personal representative neg- 
lects or refuses to sell property of an estate when it 
is expedient or necessary to do so, or when a testator 
has directed a sale to be made, any person interested 
may, by petition, apply to the Court for an order re- 
quiring the personal representative to sell. Notice of 
such petition shall be given to the personal representa- 
tive and to such persons as would be entitled to notice 
in case of the application of the personal representa- 
tive for authorization or confirmation of a sale of such 
property. 

Section 209. SALE OF STOCKS AND BONDS.— 
The County Judge may, upon petition of the personal 
representative, make an order authorizing the sale of 
any stocks cr bonds, which are listed upon an estab- 
lished stock or bond exchange, at the current market 
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price, and such order need not otherwise designate the 
price at which such sale shall be made. 

Section 210. SALE OF CONTRACT TO PUR- 
CHASE.—If a decedent, at the time of his death, was 
possessed of a contract for the purchase of real prop- 
erty, the interest of the estate in such property and 
under such contract may be sold by the personal rep- 
resentative in the same manner as if the decedent had 
been the owner in fee simple of such property, pro- 
vided the holder of the fee simple title to such prop- 
erty and of the vendor’s interest thereto shall execute 
a release to the personal representative relieving the 
estate from liability upon such contract. Such release 
shall not be required if no claim has been filed on such 
contract and the time for filing claims has expired. In 
lieu of such release the personal representative may, 
upon order of the County Judge take from the pur- 
chaser of such contract a bond approved by the Coun- 
ty Judge with sureties in a penal sum double the 
amount due and to become due under such contract 
conditioned that the purchaser will make all payments 
upon such contract and perform all agreements there- 
in contained according to the tenor thereof and in- 
demnify and save harmless the personal representa- 
tive and all persons interested in the estate against all 
demands, costs, charges and expenses by reason of 
such contract. 

Section 211.—SALE OF REAL PROPERTY 
SUBJECT TO CONTRACT OF PURCHASE. —If a 
decedent, at the time of his death, was the owner of 
real property subject to a contract to sell and convey 
such property, the interest of the estate in such prop- 
erty and such contract may be sold under order of the 
County Judge in the same manner as other real estate. 
No recourse shall be had against the estate or the per- 
sonal representative for the non-payment or non-per- 
formance by the vendee under any such contract. The 
consent of the vendee under any such contract to the 
sale thereof shall discharge the estate and the per- 
sonal representative from all obligations, duties and 
liabilities with respect to such contract, but such con- 
sent shall not be required if no claim has been filed 
thereon and the time for filing claims has expired. 

Section 212. SALE OF REAL PROPERTY SUB- 
JECT TO MORTGAGE.—The County Judge, may, 
upon petition of the personal representative and with 
the written consent of the holder of the mortgage, au- 
thorize the sale of real property of the estate subject 
to mortgage, whether such mortgage be made by the 
decedent, the personal representative, or any other 
person. The consent of the mortgagee shall discharge 
the estate and the personal representative from liabili- 
ty for the mortgage indebtedness or obligation. Such 
consent shall not be required if no claim has been filed 
upon the mortgage indebtedness and the time for filing 
claims has expired. 
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ARTICLE II 
LEASES AND MORTGAGES 

Section 213. LEASE OF REAL PROPERTY.— 
Whenever it shall appear expedient and for the best 
interest of the estate to lease any real property of the 
estate, the County Judge may authorize the personal 
representative to make such lease. The proceedings 
in such cases shall be the same, as nearly as may be, 
as in cases of application for the sale of property ex- 
cept that notice shall be given to all persons interested 
in the estate. The personal representative may lease 
real property without an order of court when the ten- 
ancy is from month to month or for a term not ex- 
tending beyond the time for filing claims against the 
estate. 

Section 214. BORROWING MONEY AND MORT- 
GAGING PROPERTY.— Whenever it shall appear 
necessary and for the best interest of the estate to 
borrow money upon a promissory note or notes, either 
unsecured or to be secured by a mortgage, pledge or 
other lien upon the property of the estate or any part 
thereof, the County Judge may by order authorize the 
personal representative to borrow such sum as the 
County Judge shall deem proper. The proceedings in 
such cases shall be the same, as nearly as may be, as 
in cases of applications for the sale of property, ex- 
cept that notice shall be given to all persons interested 
in the estate. In like manner the County Judge may 
authorize the personal representative to extend or re- 
new any indebtedness of the decedent. The signing of 
promissory notes or the execution of any mortgage, 
agreement or other instrument creating a, pledge or 
other lien by the personal representative as such, shall 
create no personal liability against the person so sign- 
ing or executing. 

Section 215. POWER OF PERSONAL REPRE- 
SENTATIVES. TO EXECUTE INSTRUMENTS.— 
Whenever the County Judge shail authorize or confirm 
any sale or shall authorize the borrowing of money or 
the execution of any mortgage, agreement or other in- 
strument creating a lien, or a lease, or authorize the 
distribution in kind of any property, the personal rep- 
resentative shall have power to make, execute, sign, 
seal, acknqwledge and deliver in his name as such per- 
sonal representative all deeds, bills of sale, assign- 
ments, instruments of transfer, promissory notes, 
mortgages, pledges, leases or any instruments neces- 
sary or proper to carry out and give effect to such 
orders. 

ARTICLE III 
PURCHASERS PROTECTED 

Section 216. APPLICATION OF FUNDS.—No 
person purchasing or leasing from, or taking a mort- 
gage, pledge or other lien from a personal representa- 
tive shall be bound or concerned to see that the money 
or. other things of value paid to such personal repre- 
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sentative is actually needed or properly applied or oth- 
erwise as to the proprieties or expediencies of the acts 
of such personal representative, and in all such trans- 
actions the act of the personal representative pursuant 
to the powers of a will or the order of the County Judge 
shall be prima facie valid. 

Section 217. (C. G. L. 4658). LIMITATION IN 


RESENTATIVES.—tThe title of any purchaser, or 
those holding under him, who shall have held posses- 
sion for three years of any property, real or personal, 
purchased at any sale made under this Act by an exe- 
cutor or administrator, free from fraud, shall not be 
questioned by any person upon any ground. 
CHAPTER V. 
APPELLATE PROCEEDINGS 
ARTICLE I 
RIGHT OF APPEAL 

Section 218. APPEAL TO CIRCUIT COURT AND 
TO SUPREME COURT. 

All orders, judgments and decrees of the County 
Judge pertaining to probate and administration may, 
as a matter of right, be appealed to the Circuit Court 
and from the Circuit Court to the Supreme Court. 

ARTICLE II 
PROCEEDINGS 

Section 219.—(C. G. L. 4642-3-4) —APPEALS TO 
THE CIRCUIT COURT. — All appeals to the Circuit 
Court shall be taken within thirty days from the date 
of the entry of the order, judgment or decree appealed. 
Said appeals shall be perfected by appellant filing in 
the office of the County Judge a simple notice of ap- 
peal in which shall be included assignments of error 
in brief form. The notice of appeal before filing or 
within such reasonable time thereafter as the County 
Judge under the circumstances and in his discretion 
may allow, shall be served upon all parties who have 
appeared, or upon their attorneys of record, and af- 
fidavit of service or written acknowledgment thereof 
shall be considered a part of the notice. The notice of 
appeal (exclusive of affidavit or acknowledgment of 
service) shall be recorded by the County Judge and 
no order or further notice of such appeal shall be neces- 
sary to give the Circuit Court jurisdiction of appellees 
and of the res. 

It shall be the duty of the Circuit Judge, upon ap- 
plication, to give to appellant a date for hearing with- 
in sixty days from the date of such appeal unless such 
circuit Judge shall because of the condition of his 
docket or other cause satisfactory to him, enlarge such 
time. Any such order of enlargement shall be filed 
and recorded in the office of tHe County Judge. 
Whereupon appellant shall give the parties or their at- 
torneys of record at least ten days’ written notice of 
the hearing. The hearing may be held at such place 
and at such time within the circuit as the Circuit 
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Judge may indicate. The filing of briefs shall be op- 
tional with attorneys, unless required by the Circuit 
Judge. The notice of hearing with proof or accept- 
ance of service, shall be filed with the County Judge, 
whose duty it shall be to deliver the complete original 
probate file to the Circuit Judge, or such portions 
thereof as may be designated by written stipulation of 
the parties. The Circuit Judge shall return the orig- 
inal file or the portions thereof delivered to him, to 
the County Judge with his decree, and opinion if any. 
The decree of the Circuit Judge shall be recorded by 
the County Judge and shall be final unless appealed 
to the Supreme Court. 

Section 220. DISMISSAL OF APPEALS TO CIR- 
CUIT COURT.—Any appeal taken as aforesaid may 
be dismissed by the Circuit Court upon application of 
any appellee upon five days’ notice to appellant upon 
the following grounds: 


1. That the appeal was not taken within the time 
limited for taking appeals; or 

2. That the said sixty day period for the hearing 
of the appeal or the enlargement thereof, if any be 
granted, has expired; or 

3. That such appeal, upon an inspection of the 
file, appears to have been taken against good faith or 
merely for delay. 

Section 221. APPEALS TO CIRCUIT COURT 
AMENDABLE. — Appellate proceedings shall be 
amendable, and no appeal shall be dismissed for any 
defect or omission not insisted upon by the adverse 
party. Any motion for dismissal because of an alleged 
defect or omission shall only be granted conditionally 
upon appellant failing to amend within ten days. Ap- 
peal to the Circuit Court shall be merely a step in the 
cause, in the nature of a rehearing of the matter ap- 
pealed, upon the existing record. 

Section 222. APPEALS TO THE SUPREME 
COURT. Appeals from the Circuit Court to the Su- 
preme Court shall be governed in all respects by the 
law and rules regulating appeals in chancery, except 
as herein otherwise provided. Such an appeal shall be 
taken within thirty days from the entry in the office 
of the County Judge of the decree of the Circuit Court 
appealed from. Notice of entry of appeal to the Su- 
preme Court shall be filed in the office of the County 
Judge, as ex officio clerk of the Circuit Court in all 
appellate matters in probate, and by him be forthwith 
recorded; and no other or further notice of appeal 
shall be required to give the Supreme Court complete 
jurisdiction. The record shall be made up and trans- 
mitted and all other functions of the clerk of the Cir- 
cuit Court upon appeals shall be performed by the 
County Judge, as ex officio Clerk of the Circuit Court 
in all appellate matters in probate. The mandate of 
the Supreme Court shall likewise be filed in the Coun- 
ty Judge’s office. Orders, judgments and decrees of 
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the Circuit Judge in the supervisory jurisdiction of 
probate matters or in cases of disqualification, ab- 
sence, sickness or other disability of the County Judge, 
shall be appealable to the Supreme Court as appeals 
from the Circuit Court. | 

Section 223. SUPERSEDEAS. — Every appeal 
shall as a matter of right operate as a supersedeas if 
the appellant shall, within the time limited for taking 
the appeal, file in the office of the County Judge a 
supersedeas bond, with good and sufficient personal 
sureties or corporate surety to be approved by the 
County Judge, the terms, conditions and amount of 
which bond shall have been fixed by order of the Coun- 
ty Judge upon notice to appellees. 

For an appeal either to the Circuit Court or to the 
Supreme Court from an order appointing or removing 
executors, administrators or curators, to operate as a 
supersedeas or have the effect of placing or keeping 
the estate in the possession of the party appealing, 
bond shall be required sufficient in amount to cover 
the full value of the estate. 

All supersedeas bonds in probate shall be payable 
to the Governor of the State of Florida for the benefit 
of all concerned and conditioned for the payment of 
all costs and damages that may accrue to any and all 
persons whomsoever by reason of such appeal, should 
same be not prosecuted with success; and the language 
of this section shall be considered to be written into 
every such bond in addition to its special terms and 
conditions. 

CHAPTER VI 

LAWS REPEALED—CONSTITUTION ALITY 

Section 224. LAWS AND PARTS OF LAWS RE- 
PEALED.—Sections 2765, 2923, 2924, 2925 and para- 
graphs 1 and 2 of Section 2928, and Sections 2938 and 
3334 of the Revised General Statutes of the State of 
Florida, being Sections 4437, 4642, 4643, 4644 and 
paragraphs 1 and 2 of Section 4648, and Sections 4658 
and 5197 of the Compiled General Laws of Florida, 
and also Chapter 14639 of the General Laws of Flor- 
ida, approved June 15, 1931, now appearing as Section 
5526 of the 1932 Cumulative Supplement of the Com- 
piled General Laws of Florida, and Chapter 14645 of 
the General Laws of Florida, approved June 15, 1931, 
now appearing as Section 5596 of the 1932 Cumulative 
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Supplement of the Compiled General Laws of Florida, 
and also Chapter 11994 of the General Laws of Flor- 
ida, approved June 4, 1927, same being an Act fixing 
the time within which claims or demands against the 
estate of a decedent shall be presented, prescribing 
the person to whom and the place at which such claim 
should be presented, and providing for the filing and 
taking thereof by the County Judge and providing 
that such claims when not so presented shall be barred 
by limitation; also Sections 3592 to 3677, both in- 
clusive, of the Revised General Statutes of the State 
of Florida, being Sections 5457 to 5541, both inclusive, 
of the Compiled General Laws of the State of Florida, 
and Sections 3679 to 3692, both inclusive, of the Re- 
vised General Statutes of the State of Florida, being 
Sections 5543 to 5557, both inclusive, of the Compiled 
General Laws, and Sections 3695 to 3740, both in-— 
clusive, of the Revised General Statutes of the State 
of Florida, being Sections 5560 to 5612, both inclusive, 
of the Compiled General Laws, and Sections 3741 to 
3786, both inclusive, of the Revised General Statutes 
of the State of Florida, being sections 5614 to 5659, 
both inclusive, of the Compiled General Laws, are here- 
by repealed. 

Sections 3341, 3343 and paragraph 1 of Section 
3345, and Sections 3346, 3404, 3409, 3678, 3693 and 
3694 of the Revised General Statutes of the State of 
Florida, being Sections 5194, 5196 and paragraph 1 of 
Section 5198, and Sections 5199, 5257, 5262, 5542, 5558 
and 5559 of the Compiled General Laws, are hereby re- 
pealed in so far as they conflict with the provisions of 
this Act. 

Section 1 of Chapter 8473 of the General Laws of 
Florida, 1921, now being Section 5613 of the Compiled 
General Laws of Florida, is hereby repealed in so far 
as the same conflicts with the provisions of this Act 
pertaining to the estates of decedents. 

All other laws and parts of laws in conflict with 
this Act or any part thereof, are hereby repealed. 

Section 225. CONSTITUTIONALITY.—In the 
event any section, paragraph, sentence or clause of 
this Act shall be held unconstitutional, void or contrary 
to public policy, this shall not affect the validity of 
any other portion of this Act and the remainder of this 
Act shall stand as valid legislative enactment. 
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PAYMENT OF CLAIMS, 184, 185. 
PAYMENT OF DEBTS, 184, 185. 
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TO REALTY AND PERSONALTY, 57, 134, 189, 
193. 
May purchase at sale, when, 207. 
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PETITION FOR LETTERS, 26, 102. 
PLEADINGS, 166. 
POSSESSION OF PERSONAL REPRESENTATIVE, i 
193. 
POST OFFICE ADDRESS, 169. : 
POSTING OF NOTICE, WHEN NO NEWSPAPER, 
167. 
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POWER TO SELL, 197-212, 215. 
PREFERENCE IN GRANTING LETTERS, 102. 
PRESENTATION OF CLAIMS, 182. 
PROBATE, 25-37. 
Effect of, 30. 
Foreign Wills, 32. 
Notice of, 34. 
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Nuncupative will, 10. 

Order of, 30. 

Production of will, 25. 

Revocation of probate, 35. 

Will of person believed to be dead, 157-159. 
PROCEEDINGS FOR PAYMENT, 188. 
PROCESS, 167. 

PRODUCTION OF WILL, 25. 

PROOF OF WILLS, 27. 

PROPERTY WHICH MAY BE DEVISED, 5, 6. 
PUBLICATION, 167. 

PURCHASER AT SALE BY EXECUTOR OR AD- 

MINISTRATOR PROTECTED, 216, 217. 
RECORDING WILL, 36. 

RECORDS TO BE KEPT BY COUNTY JUDGE, 1738. 
REPEALING CLAUSE, 225. 

REPUBLICATION OF WILLS, 23, 24. 
RESIDENCE, 163. 

RETURNS, 

Annual, 121. 

Approval and record, 126. 

Auditing, 125. 

Contents of, 122. 

Final settlement and discharge, 132. 

Objections to, 123. 

Trial of, 124. 

Order requiring, 127, 128. 

Production of assets, 129. 
REVOCATION OF WILLS, 13-20. 
REVOCATION OF PROBATE, 35. 
RULES FOR GRANTING LETTERS, 102. 
RULES OF INHERITANCE, 63. 
RULE IN SHELLEY’S CASE, 55. 
SALE ON PETITION OF INTERESTED PERSONS, 

208. 

SALES BY ADMINISTRATORS AND EXECUTORS, 

197-212. 

Additional bond on sale, 206. 

Hearing on application for, 203. 

Notice of sale, 202. 

Order of sale, 204. 

Personal representative may purchase, 207. 


Sale of contract to purchase, 210. 

Sale of perishable property, 201. 

Sale on petition of interested persons, 208. 

Sale pursuant to contract, 197. 

Sales pursuant to wills, 198. 

Sale subject to mortgage, 212. 

Sales upon terms, 205. 

Sale where no power confirmed, 200. 

Sale where widow survives, 199. 

Stocks and bonds, 209. 
SECURITY FOR BANK DEPOSITS, 120. 
SERVICE OF NOTICE, 167, 168. 
SETTLEMENT AND COMPROMISE OF CLAIMS, 

190. 
SMALL ESTATES, 194. 
SUBSEQUENT ADMINISTRATION, 136. 
SUBSTITUTION OF CIRCUIT JUDGE, 165. 
SUCCESSION OF ADMINISTRATION, 135. 
SUCCESSOR ADMINISTRATOR, 149. 
SUPERSEDEAS, 223. . 
SURETY ON BOND, 110, 111. 

How relieved, 118. 
SURVIVAL OF ACTION, 1438. 
SURVIVORSHIP, ESTATES BY, 56. 
TERMS OF COURT, 161. 
TESTIMONY, 171. 
TITLE VESTS IN PERSONAL REPRESENTATIVE, 

57, 134, 189, 193. 

On discharge vests, 134. 
UNDUE INFLUENCE, 12, 138. 
VENUE, 168. 
VESTING OF TITLE, 57, 134, 189, 193. 
WILLS 

Construction of, 38, 39, 40. 

Commission to prove, 28. 

Execution of, 11. 

Probate of, 26. 

Proof of, 27. 

Record of, 36. 

Revocation, 13-20. 

Who may make, 4. 
WITNESSES, 11. 
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THE BASIS OF ENGLISH LAW 


By J. U. GILLESPIE, New Smyrna, Florida. 


From the earliest recorded writings we observe 
in practically every system of law devised by man, a 
conflict between two divergent schools of thought. 
This conflict can be traced through the surviving por- 
ticns of the code of Hammurabi, through such legal 
documents as have been preserved from Greek civili- 
zation, through the Corpus Juris of Justinian, the 
Salic or Frank code, to our own English common law. 
The one school may be referred to as the “theoretical” 
and the other as the “practical”, or the idealistic and 
the pragmatic. 

The first emphasizes and insists upon the appli- 
cation of pure ethics or some system of moral theology 
to the sclution of legal problems. The second, urges 
custom or tested practice as the ultimate or utilitarian 
basis for a legal system. . 

It has been attempted to reduce all systems of 
law to one ultimate basis, idealistic or pragmatic. It 
is therefore the scope and purpose of this paper to 
inquire into, in a general way, the merits of the dif- 
ferent schools of thought so far as they influence our 
own system of laws and the distinctive civilization 
which is built upon that system. While it would be in- 
teresting to carry the investigation further, and to 
determine the extent of this influence upon some of 
the other great legal systems of the world, yet the 
practical benefit would be comparatively negligible so 
far as American Lawyers are concerned. 

We are primarily concerned with the question 
“What is the ultimate basis of the English law?” 

The determination of this question will provide 
the solution for many difficult problems of the bench 
and bar, and settle the value or advisibility of many 
proposed innovations in our law through Legislative 
enactment, and therefore becomes of practical use, 
both to the Lawyer and to the Legislator. To illus- 
trate: In rendering a decision upon a hitherto unad- 
judicated question, shall the Judge base it upon ab- 
stract principles of ethics, or moral theology, or shall 
he base it upon the customs of the people or a prac- 
tical rule in a given case where these two are in con- 
flict? Again, in voting for or against the passage of 
a proposed statute, shall the Legislator consult the 
moral law, or shall he refer to that which is in ac- 
cordance with the practices of the people or expedient 
for the State or nation? Further: Shall the lawyer in 
presenting an argument to the court or to the jury 
emphasize the moral law or shall he emphasize custom? 
The choice to be made in each case is a perplexing one 
indeed. 

A slightly different situation confronts the Leg- 
islator from that which faces the Judge. The duty of 


the Judge is to decide what the law is and then to 
apply it to a given case. However, in instances in which 
there are no precedents, then of course, the Judge 
must rule either in accordance with the one school of 
thought which contends that his judgment should 
agree with what is morally right or wrong, and the 
other school which urges custom and expediency. On 
the other hand, the Legislator prior to the passage 
of a Statute, must consider what the law ought to be, 
and in numerous instances, he does not have custom as 
a guide. Therefore, a secondary question frequently is 
involved, i. e. should the Legislator wait until public 
opinion is crystallized into action and therefore pro- 
duces a custom? We know of a large number of 
Statutes which have been declared to be merely de- 
claratory of the common law, or in other words, which 
merely define what custom has already ordained. 

The moral law has for its sanction the will of 
the Diety Himself. Being the Divine Word, it is the 
highest rule of human conduct. It cannot be wrong. 
Once a man understands and knows the moral law, then 
in any given case in the forum of conscience, he has 
but one course to follow. It reaches into the heart of 
man, reads his motives and judges accordingly. By 
reason of its direct influence upon mankind it is un- 
deniable, therefore, that the moral law has materially 
influenced our own jurisprudence. At first glance it 
would therefore, seem that there could be no other 
guide for human conduct, and yet, we recognize in our 
system of law numberless instances in which it is not. 
Take for example the application of the Statute of Lim- 
itations. As a result of its operation a debt is barred 
after a specified period of time. An innocent man may 
lose his home by virtue of a limitation. For the sake 
of business it is necessary that we have a Bankrupt 
Law, and thereby millions of dollars of debts are an- 
nually wiped out so far as the Civil Law is concerned, 
by its application. 

Another system and closely allied to the moral 
law, is the Canon Law, modelled after the Corpus 
Juris of Justinian, amplified by the church decretals 
and held by church tribunals as having the Divine 
Law as its ultimate basis. In the reign of Henry the 
Second an effort was made to impose it upon the com- 
mon law. William Stubbs, Canon of St. Pauls and later 
Bishop of Oxford, well portrays the results of this ef- 
fort: “From the Conquest to the Reformation Canon 
Law, proceeding by civilian method and being able to 
call on the municipal executive to put its sentences in 
force, is a strong link between theology and national 
discipline; but a link with so much intricate workman- 
ship employed upon it as to be offensive in many ways 
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the other maxim, that, “he who seeks equity must do 
equity,”’ and both these maxims have always been held 
in our courts, subject to a third, namely: that “Equity 
follows the law.” 

Since the attack of the Canon lawyers upon the 
common law and its failure, no other concerted effort 
by any group of the people was ever again made to es- 
’ tablish our law upon any other system. The most 
notable attempt of this kind by an individual, how- 
ever, was that of the eminent legal philosopher, 
Jeremy Bentham in the latter part of the Eighteenth 
Century and the beginning of the Nineteenth Century. 
Bentham was a lawyer, but at the same time, an 
idealist. Prior to his time, so deep-rooted had the Eng- 
lish common law become in our institutions and in our 
framework of government, that the attitude of the law- 
yers toward it may well be summarized in Blackstone’s 
famous comparison. He compares it to “an old Gothic 
castle, erected in the days of chivalry, but fitted up 
for a modern inhabitant. The mcated ramparts, the 
embattled towers, and the trophied halls are magnifi- 
cent and venerable, but useless, and therefore neglected. 
The interior apartments, now accommodated to daily 
use, are cheerful and commodious, though their ap- 
proaches may be winding and difficult.’”’ On the other 
hand, Bentham maintains “that the existing law, so far 
from being the perfection of human reason or the 
product of matured experience, was (to use his own 
language) but “A fathomless and boundless chaos, 
made up of fiction, tautology, technicality, and incon- 
sistency, and the administrative part of it a system 
of exquisitely contrived chicanery, which maximized 
delay and denial of justice.” Thus viewing it, he saw 
no remedy but its overthrow and destruction as a sys- 
tem, and rebuilding it anew, using old materials as far 
as they were useful and no farther. Undoubtedly Ben- 
tham was inspired by a keen realization of the then 
serious defects, both in the body of the law and in 
the machinery provided for its enforcement and by a 
desire to correct the then existent evils, but it is 
evident from a careful reading of his most important 
writings that he was a theorist and an idealist, al- 
though many of his reforms were later embodied in the 
law, and although he left an indelible impress upon 
our system and especially upon the jurisprudence of 
the Nineteenth Century; yet he, as his predecessors 
had done, likewise failed to secure the substitution of 
another basis for that of the ancient, honored im- 
memorial customs of the Anglo-Saxon people. 

Why then have these efforts failed? Why is it 
then that the bar, our Legislators and the people 
themselves have refused to accept even the moral law 
or any other system as the basis of their jurisprud- 
ence? 

The answer to these questions cannot be found 
in the statement that customs by virtue of their own 
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both to theology and to the common law. The theol- 
ogian saw the great commandments of God and the 
statutes of the Church, and the voice of conscience, 
lowered by being made dependent for their cogency on 
an elaborate system of human invention which fettered 
freedom of action and in some respects freedom of 
thought also.” The Canon Lawyers first inspired by a 
belief in the infallibility of their system and therefore 
in its scientific moral perfection, were loathe to coun- 
tenance any other basis for the law. On the other hand, 
the common law lawyer, bred from generations who 
were guided by the customs of the Anglo-Saxon races, 
believing in the practical utility of the common law 
as the medium for the decision of all justiciable ques- 
tions, proud of his heritage as an English subject and 
of the independence of thought and action which the 
British Constitution gave him, looked with fear and 
aversion toward any foreign system. The efforts of 
the Canonists mark the first attempt of any consid- 
erable magnitude to alter the basis of our law. It reach- 
ed its apex in the struggle between Henry the Second 
and Thomas A. Beckett, and ended in the historic 
controversy between Bacon and Coke. It failed because 
it was not adapted to our particular form of govern- 
ment. 

Had Beckett prevailed in enforcing the demands 
of the Canon Lawyers, it is exceedingly doubtful 
whether today a shred even of the common law would 
have been left. The contest between Henry the Sec- 
ond and Beckett was the crisis between the power of 
the Canon Law and the power of the English crown. 
While we admit perforce that might prevailed through 
the determination and influence of the crown as rep- 
resented by the person of Henry the Second, we can- 
not overlook the fact that the result perpetuated the 
common law. And it only remained for the reign of 
Queen Elizabeth to bring about the last contest, name- 
ly: that between Bacon and Coke, and to settle at least 
until our time, the contentions of the respective parties. 

It is true that the principles of Chancery and 
Chancery procedure are drawn largely from the civil 
law or the Canon law as modelled after the Corpus 


. Juris Civilis, but from the time of Sir Edward Coke 


to the present, the domain of Chancery jurisdiction 
has been carefully restricted and limited so as to pre- 
vent its encroachment upon the body of the common 
law; and in connection with the subject of this dis- 
course, so far as Chancery law is concerned, it is to 
be specially noted that the rules of equity themselves, 
while taken from the civil law, have been applied ac- 
cording to and with due regard at all times, to the 
principles upon which was built the English Constitu- 
tion. Let us illustrate: The maximum of equity which 
might be construed as a statement of the moral law, 
namely: “Equity imputes an intention to fulfill an 
obligation,” has mainly been applied in connection with 
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force have so dominated that the people refuse to 
surrender them. Too many free states and peoples have 
voluntarily accepted the English law in preference to 
that of the Roman law or any other. Every state in 
the Union has adopted the common law, excepting Lou- 
isiana; and, even in Louisiana today there is a def- 
inite and marked trend rather toward, than away, 
from the common law. By Act of November 6th, 1829, 
Florida adopted the common law of England in pref- 
erence to the Spanish Law, which in turn was based 
upon the Roman law. This was a free choice between 
two judicial systems. The answer, I believe, lies in 
the attitude of Englishmen toward the common law as 
expressed by Stubbs. “England has an ancient system 
and is content with her own superiority; her common 
law is of native growth, strengthening with the 
strength of her people; she sees the nations that have 
accepted the civil law sinking under absolutism; as 
distinctly: as ever “non vult leges Angliae mutari.” 
This attitude has prevailed through the ages and has 
produced this conviction, namely: That this system is 
best adapted to our particular form of civilization and 
toward its perpetuation. In history we find ample jus- 
tification for this attitude. Other forms of government 
based upon cther systems have perished. In our own 
day we are witnesses to the collapse of the Russian 
Government and of the Russian Constitution, and the 
substitution therefor of an entirely novel system of 
law. We have witnessed the downfall of the Teutonic 
monarchial governments and a hundred years before 
that the collapse of the French Monarchial form. 

If, therefore, as history discloses, the English 
Common law is best adapted to the perpetuation of a 
free government, it, and no other system, should ever 
replace it. 

In thus abandoning the moral law and its closely 
allied system, the Canon law, as the basis of our jur- 
isprudence, it is only proper that we assign some 
reasons therefor which are based upon political phil- 
osophy, as well as history. First: The moral law looks 
to the motive in determining responsibility. The civil 
law cannot do this because it cannot read the mind. 
Second: The moral law is designed for the guidance of 
the individual, the civil law is directed toward the 
whole group of the citizens in the State. Third: The 
moral law does not cover the entire field of human 
relations, the civil law must do this; for instance: 
There is a vast domain of actions which are neither 
good nor bad but which must be regulated in any 
civil society; such, for instance, as the laws regard- 
ing the levy and collection of taxes; the laws regard- 
ing traffic and transportation; the laws regarding pub- 
lic improvements and the laws defining the jurisdic- 
tion of the courts. By its own limitations therefore, the 
moral law cannot become the ultimate basis of our 
law. 
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From the facts of history, viewing our system as 
one which has perpetuated our particular form of gov- 
ernment, we must inevitably come to the conclusion 
that the decision, or that statute is the proper one, 
which through its operation and effect will tend to 
perpetuate our government, in the light however, at 
all times, of what is morally right and wrong. We must 
concede this much, therefore, that the civil law cannot 
and should not contradict the moral law in command- 
ing the citizens to de that which is wrong. The civil 
law may perforce of necessity, permit a moral wrong 
in individual cases, for instance: The discharge of a 


bankrupt from his lawful obligations or the release of _ 


an individual from the payment of a debt by the 
Statute of Limitations, but even in these cases the 
civil law merely adopts the principle which is best for 
our particular form of government, that principle 
which will promote business in other words, and in that 
respect does not conflict with the moral law in that it 
still leaves the moral obligation in full force for the 
debtor to pay his honest debt as his conscience dic- 
tates. 

This principle that our law must conform to that 
standard which will perpetuate the existence of our 
government and of our free institutions as the basis 
of the law, has eminent authorities to support it. In the 
very beginning of Blackstone we find this language: 
“But we must not carry our veneration so far as to 
sacrifice our Alfred and Edward to the names of Theo- 
dosius and Justinian: we must not prefer the edict of 
the praetor, or the rescript of the Roman Emperor, to 
our own immemorial customs, or the sanctions of an 
English Parliament; unless we can also prefer the des- 
potic monarchy of Rome and Byzantium, for whose 
meridians the former were calculated, to the free 
constitution of Britain, which the latter are adapted 
to perpetuate.” Again on page 36 original edition of 
Blackstone’s Commentaries he says that: “These pri- 
mary rules and fundamental principles, (i. e. the laws 
of England) should be weighed and compared with the 
precepts of the law of nature.” 

Government, which in the last analysis is a union 
of society or of social groups, is entitled to perpetual 
existence. It is the desire of any government to exist 
perpetually; therefore, its laws must be designed to 
enable it do so, otherwise, any law which it would en- 
act which would prevent it from so existing, would be 
suicidal. Naturally, it is the duty of such government 
to protect the lives and property of the members which 
compose it and on the other hand, it is the duty of 
the members themselves to so act that the govern- 
ment will continue to subsist. It may likewise be said 
that the duty of the State is to protect the individuai 
citizens in the enjoyment of their rights which are 
vested in them by the moral law, but the State being 
the sovereign authority must ever consider that, hold- 
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ing absolute authority, subject to constitutional limi- 
tation, it must be preserved. The corresponding duty 
arises on the part of the citizens at all times to rec- 
ognize the paramount sovereignty of the State, and 
therefore, its right to perpetual existence. Viewed in 
this light, the rights of the State are absolute and ad- 
mit of no qualification. True, the officers of govern- 
ment at times may subvert the powers vested in them 
to their own selfish and immediate personal needs and 
attempt to coerce the people into a submission, con- 
trary to the wishes of the majority. Such fact how- 
ever, does not affect our argument, that the state is 
supreme and entitled to exist perpetually and to the 
right to pass such laws as will tend to its perpetual ex- 
istence. Human passion, human prejudice are always 
factors which are to be taken into consideration, but 
history proves that in such cases as they have pre- 
vailed, the power resulting therefrom was only tem- 
porary and that after the furor occasioned by their 
upheaval had subsided, the State or the Government 
continued paramount as it had before been constituted. 


We believe that the English speaking people in 
their international relations, in their Legislative en- 
actments and their judicial decisions, and in everything 
which taken together, constitutes the structure of the 
various governments under which they live, have al- 
ways attempted in the main, to follow that national 
policy which will perpetuate those institutions which 
had their origin in their ancient and immemorial cus- 
toms. This theory has been the mainspring of our own 
national prosperity, just as it has been the main-spring 
of our racial progress and advancement from the days 
of Alfred the Great to the Conquest, to the reign of 
Edward the First, through the turmoil and confusion of 
the era of Cromwell and the Commonwealth, through 
the critical period of American History, from the close 
of the Revolution to the adoption of the Constitution, 
through the Civil War, to the last great World War 
when Anglo-Saxon civilization and these ancient cus- 
toms of time immemorial hung in the balance, against 
the assaults of Teutonic imperialism yet triumphed. 
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A DISCUSSION OF THE WRONGFUL DEATH STATUTES OF FLORIDA WITH 
RESPECT TO ACCRUAL OF CAUSES OF ACTION FOR FATAL INJURIES 
NEGLIGENTLY INFLICTED UPON INFANT 

By T. J. BLACKWELL, Miami, Florida. 


The question that is suggested and which will be 
briefly discussed here has, strangely, never been di- 
rectly passed upon by our Supreme Court, but during 
the last few months, it has been presented frequently 
to the Circuit Judges in pending cases, due to the re- 
vival, it would seem, of a theory of statutory con- 
struction possibly heretofore considered as untenable. 

The question may for convenience be stated in the 
following way: After the father or mcther of a de- 
ceased infant has effected recovery for the wrongful 
death of the child, under the provisions of Section 
4962, Revised General Statutes of 1929, 7049 Compiled 
General Laws of 1927, can further recovery be had by 
the father or mother, or any cther person, as admin- 
istrator or administratrix of the estate of the deceased 
infant, under the provisions of Section 4960 and Sec- 
tion 4961 of the R. G. S. of 1920, 7047 and 7048 of the 
C. G. L. of 1927, or is the father, if living, or the moth- 
er, if the father is dead, the sole beneficiary of the 
cause of action for the child’s wrongful death, except 
in case both the father and mother predecease the 
infant? 

The statutes last mentioned (4960 and 4961 R. G. 
S. of 1920) were formerly Chapter 3439, Acts of 1883, 
modeled upon the English Act of 1846, 9 and 10 Vic- 
toria, Chapter 93. The Florida Act differs from the 
English Act only to the extent that in the latter, it 
was provided that the right of action created vested 
in the personal representative of the deceased, for the 
benefit of the wife, husband, parent, and child of the 
deceased, whereas the Florida Act provides that “every 
such action shall be brought by and in the name of 
the widow or husband, as the case may be, and where 
there is neither widow nor husband surviving the de- 
ceased, then the minor child or children may maintain 
an action; and where there is neither widow nor hus- 
band, nor minor child or children, then the action may 
be maintained by any person or persons dependent 
upon such person killed for support; and where there 
is neither of the above classes of persons to sue, then 
the action may be maintained by the executor or ad- 
ministrator, as the case may be, of the person killed.” 

It is not necessary to consider here the reasons 
which probably prompted the Florida Legislature to 
vest the cause of action directly in the beneficiary 
rather than in a representative, who might sue for the 
benefit of the person or persons designated as the 
actual party in interest. Possibly, it was thought that 
if the cause of action accrued to the personal repre- 
sentative of the deceased, rather than directly to the 


beneficiary, creditors of the deceased might be per- 
mitted, under judicial construction, to step in and have 
the benefit of such moneys as might have accrued to 
the executor or administrator through an action 
against the alleged wrongdoer, and that the person or 
persons for whom the right of action had been pri- 
marily created, would in effect, be deprived of the 
benefits intended for them. Whatever the reason may 
have been, the wording of the enabling act is clear and 
explicit, in that the parties named as beneficiaries take 
the right of action in the order named, successively 
and exclusively, and the action may be maintained by 
the executor or administrator of the deceased only in 
event that there remains no person or persons belong- 
ing to either of the prior classes. If any doubt ever 
existed as to this, it was dispelled by the case of Duval 
v. Hunt, 34 Fla. 85, 15 So. 876, wherein it was said: 
“Our statute granting the right of action for 
death by wrongful act or negligence confers the 
right exclusively (1) upon the widow or husband, 
as the case may be; and, if there be neither of 
these, then (2) upon the minor child or children; 
and, if there is neither widow nor husband nor 
minor child, then (3) upon such person or per- 
sons who are dependent for a support upon the 
person killed; and, if there is no one belonging to 
either of the above three classes then (lastly) 
upon the executor or administrator of the person 
killed. The existence of the right of action in any 
of these classes of persons, in the numerical or- 
der named, commencing with the second class, is 
wholly dependent upon the fact whether there is 
- any person in esse belonging to any of the classes 
who are given by the statute the precedent right 
over him to maintain the action. The existence 
or non-existence of any one having the precedent 
right of action under the statute enters into the 
very substance of the right of action itself when 
instituted by any of the named classes of persons 
after the first; and when the suit is brought by 
any of these different classes, except the widow 

or husband, the declaration, in order to show a 

cause of action, should affirmatively show the 

nonexistence of any other person having a prece- 
dent right of action over the plaintiff under the 
statute.” 

It certainly is only necessary to mention here that 
at common law recovery for death due to negligence or 
wrongful act, was not possible, and neither the Eng- 
lish Act nor the original Florida Act made any pro- 
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vision for the recovery by or on behalf of the bene- 
ficiary of damages for mental suffering occasioned by 
the loss of life. 

Under these wrongful death statutes, the right of 
recovery for the death of an infant, negligently caused, 
was, in most instances, nominal only. Generally, the 
deceased child had neither widow nor husband, minor 
child or children, nor any person or persons dependent 
upon him or her fcr support, and as in most cases the 
deceased child likewise had neither estate nor earning 
capacity, the legal representative could recover in the 
action contemplated by the statute nominal damages 
only. 

To remedy this condition, the Legislature of Flor- 
ida enacted Chapter 4722, Acts of 1899, which is now 
Section 4962 R. G. S. of 1920 and 7049 C. G. L. of 1927. 
Chapter 4722, Acts of 1899, was incorporated in the 
General Statutes of Florida of 1906 as Section 3147, 
but through inadvertence the ccodifiers omitted a ma- 
terial part thereof, and Mr. Justice Shackleford in his 
opinion in Pensacola Electric Co. v. Scderlind, 60 Fla. 
164, 53 So. 722, said that as the 1906 Act supplanted 
the earlier session law, rendering it inoperative, and 
as the part of the Act included in the 1906 Statutes 
was contrary to the Constitution, no basis was af- 
forded fcr a recovery by a parent for the death of a 
minor child except as an executor or administrator or 
otherwise under the provisions of Chapter 3489, Acts 
of 1883. However, the statute of 1906 was corrected 
by the Legislature of Florida by the enactment ot 
Chapter 6487, Acts of 1913, supplying the part of 
Chapter 4722, Acts of 1899 which was omitted, and 
Chapter 4722, Acts of 1899 is now in force, as original- 
ly enacted, being Section 4962 of the R. G. S. of 1920 
and Section 7049 of the C. G. L. of 1927, and its validi- 
ty is now apparently beyond question, so long as it is 
construed only as a particular act, limiting the earlier 
general act, but leaving the general act unimpaired as 
to such cases as come within its general language, 
though excluding those cases coming within the pro- 
visions of the particular enactment. 

It has been contended that the Act of 1899 cre- 


ated a new and independent cause of action for the 


wrongful death of an infant, in no way impairing or 
destroying the cause created and provided for in the 
Act of 1883. The position is taken that the later act 
is not to be construed in the light of the pronounce- 
ment of the Supreme Court ef Florida in Duval v. 
Hunt, and that the Legislature of Florida not only 
could, but did, create concurrent causes of action grow- 
ing out of the same alleged wrongful act, each cause 
having a different beneficiary. A similar position was 
taken by the appellee in the case of Pittsburg, Fort 
Wayne and Chicago R. Co. v. Vining’s Administrator, 
27 Ind. 513, 92 Am. Dec. 269. The question as to the 
vesting of the right of action was disposed of by the 
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Court in its criginal opinion, as follows: 

“The next question is as to the right of ac- 
tion,—whether it is given by statute to the par- 
ent or to the administrator. This question was 
decided by this Court in the case of Ohio, etc. R. 
R. Co. v. Tindall, 13 Ind. 366, where it was held 
that Section 27... confined the right of action to 
the parent where the injury occurred to a minor 
and that Section 784 ... authorized the action by 
the administrator in the case of an adult. As in 
this case, the right of action did not exist at com- 
mon law, but is of special statutory origin, and 
as the purpose of the statute is to be accomplished 
by the construction adopted, we are not disposed 
to hold that in case of the death of an infant one 
right of action may exist in the parent and an- 
other in the administrator. The danger that in 
both actions the recovery would be in point of 
fact, for the same damage, is sufficient to deter 
the court from placing such construction upon the 
statute, unless the intent of the Legislature to 
confer such a right more clearly appeared. The 
demurrer for this cause should have been sus- 
tained.” 

A petition for rehearing in this case was denied, 
the Court saying, inter alia: 

“Thus Section 27 provides by whom an action 
for such wrongful act or omission shall be insti- 
tuted, but the provisions of that section are in 
terms limited to a case where the result of such 
act or omission is the injury or death of a child. 
So far, then, it is exclusive of the provisions of 
Section 784, for the section is general in its terms, 
and its provisions on the subject of the person 
who shall bring the action cannot, therefore, be 
applied to a class of cases where special legisla- 
tion has been had, in conflict with the more gen- 
eral language of the later section...” 

“So, also, although by the provisions of Sec- 
tion 27 the action for the death of a child must 
be brought by the father, or in case of his death, 
or desertion of his family, or imprisonment, by 
the mother, or by the guardian for his ward, it 
seems clear to us that where there was neither 
father, mother nor guardian, the case, not being 
specially provided for, would then come within the 
provisions of Section 784, and the administrator 
would be the proper person to sue. 

“The word ‘child’ as employed in Section 27, 
is not to be construed as equivalent to the word 
‘minor’ but we think is limited in its application 
to one who occupies the position of a child to a 
parent as depending upon him for protection sup- 
port and education, and cannot be held to include 
one who, although a minor, has assumed the re- 
lation and responsibility devolving upon the head 
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of a family . . . We think it is intended by the 
statute that the position occupied by the person 
should determine the question rather than the age 
alone. 

“In the case under consideration, it appears 
by the complaint that the action should have been 
prosecuted by the father, as father, and not as 
administrator.” 


The question has come before the Florida Su- 
preme Court on but one occasion, and was not decided. 
We refer to Pensacola Electric Company v. Soderlind, 
60 Fla. 164, 53 So. 722, in which the father brought 
an action to recover for the alleged wrongful death of 
a child both as an individual and as the administrator 
of the child’s estate. It appears from the opinion that 
the defendant demurred to the plaintiff’s declaration 
on the ground that the Act of 1899 was unconstitu- 
tional, and the Supreme Court directed its attention 
primarily to a consideration of the constitutionality of 
the Act. It held, however, that inasmuch as the case 
could be disposed of without an adjudication of the 
constitutional questions raised, the Court would ignore 
such questions and dispose of the case on other 
grounds, and it thereupon reversed the judgment 
which had been rendered for the plaintiff in the court 
below, and held that, in any event, the plaintiff could 
not join in one cause a count based upon a right of ac- 
tion purporting to accrue to him as administrator un- 
der the Act of 1883 and also a right purported to have 
accrued to him, personally, under the Act of 1899. It 
was said: 

“And, as the two counts are for causes of ac- 
tion not in the same right, they cannot be joined 
and the motion to require the plaintiff to elect be- 
tween the counts should have been granted and 
the declaration reformed accordingly.” 


This case did not again appear in the Supreme Court 
and we consequently are without information as to 
how the case terminated in the lower court. 

A reasonably careful search has brought to light 
no other case decided by our Supreme Court in which 
the question could have been decided, though the opin- 
ions in several later cases contain dicta bearing more 
or less directly upon the matter. 

In F. E. C. Ry. Co. v. Hayes, 66 Fla. 589, 64 So. 
274, a question as to the constitutionality of the stat- 
ute which is now Section 7049 of the C. G. L. of 1927 
(Act of 1899) was decided. Here the father of the in- 
fant brought action, individually, to recover from the 
railway company for the alleged wrongful death of the 
child, claiming, inter alia, damages on behalf of the 
mother for mental pain and suffering. The defendant 
sought to eliminate the claim on behalf of the mother 
by interposing, in the lower court, a motion for com- 
pulsory amendment of the declaration. The motion 
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was denied and the ruling on this point was assigned 
as error. In holding that the denial of the motion did 
not warrant reversal of the judgment for the plaintiff, 
the Supreme Court said: 

“As it cannot be said that the provisions of 
the statute authorizing a recovery by the father 
of damages for the mental pain and suffering of 
the mother, caused by the wrongful death of their 
minor child, is unconstitutional beyond all reason- 
able doubt, the motion for compulsory amendment 
of the declaration was properly overruled.” 
However, the Supreme Court of Florida in an 

cpinion handed down in September, 1929, in the case 
of Fuller v. Donnell, 129 So. 915, overruled its earlier 
declaration as just quoted, saying: 

“A recovery by the father for the mother’s 
mental pain and suffering is contrary to the gen- 
eral principle of law that one person cannot re- 
cover for injury to another unless a representa- 
tive relation exists between them. The father 
sustained no loss or injury recognized by law for 
the mother’s mental pain and suffering that may 
be redressed in damages, even where their status 
of husband and wife has not been impaired by 
death or by law; and under the statute or other 
law the father does not represent the mother iri 
maintaining the action.” 

The later case of F. E. C. Ry. Co. v. Hayes, 67 
Fla. 101, 64 So. 504, was an action brought by an ad- 
ministrator under the statute which is now Section 
7048, C. G. L. of 1927, seeking damages for the alleged 


wrongful death of a boy thirteen years old. The only > 


questions that were presented to the court, so far as 
disclosed by the opinion, were as to matters appertain- 
ing to the measure of damages, and it in no way ap- 
pears that the defendant sought to resist recovery on 
the ground that the deceased was survived by a parent 
who had effected an earlier recovery under the pro- 
visions of the Act of 1899, or that the right of action 
had vested in such parent, in any event. On the other 
hand, the judgment for the plaintiff rendered in the 
lower court seems to have been attacked only on the 
ground that the verdict was grossly excessive. In dis- 
posing of the case, the Court, in its majority opinion, 
said: 

“To the end of saving vexations, expensive 
and prolonged litigation, the defendant in error 
may be given the privilege of entering a remittitur 
of the amount considered excessive .. . 

“The judgment of the court is that if the de- 
fendant in error within thirty days after the man- 
date in this cause is filed in the court below shall 
enter a remittitur of the sum of $13,000.00, from 

_ the judgment as of the date of its rendition in the 
Circuit Court, that then the residue of such judg- 
ment, amounting to $2,000.00 shall stand af- 
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firmed, otherwise the entire judgment of the Cir- 

cuit Court shall be reversed.” 

It will thus be seen that the Supreme Court of 
Florida has neither accepted nor rejected the rule ap- 
plied by the Indiana court in the case of Pittsburg, 
Fort Wayne & Chicago R. Co. v. Vining’s Administra- 
tor, supra. This rule is accurately stated in Ruling 
Case Law, Volume 25, page 1010, as follows: 

“It is an old and familiar rule, which is close- 
ly related to the doctrine of ejusdem generis, and 
to the rule that where an act contains special pro- 
visions they must be read as exceptions to a gen- 
eral provision in a separate earlier or subsequent 
act, that where there is in the same statute a par- 
ticular enactment, and also a general one which 
in its most comprehensive sense would include 
what is embraced in the former, the particular 
enactment must be operative, and the general en- 
actment must be taken to affect only such cases 
within its general language as are not within the 
provisions of the particular enactment.” (See ar- 
ray of authorities cited.) 

However, it would seem that the rule in question 
is controlling in this jurisdiction. It is a rule of statu- 
tory construction generally recognized long prior to 
1899 and the act of the Florida Legislature of that 
year, conferring the primary right of action for the 
wrongful death of an infant upon the father, or moth- 
er, of the deceased infant, Should be construed in its 
light, if the intent of the lawmaking body is to be cor- 
rectly understood. 

It cannot be presumed that the Legislature in- 
tended its “particular” enactment to be violative of the 
basic law, and hence void, unless violence is done to 
a rudimentary principle of statutory construction. 
Therefore it should not be held that it was the purpose 
of the Legislature to divide administrators of the es- 
tates of deceased persons, whose lives had terminated 
as the result of the negligent or wrongful act of oth- 
ers, into two classes, i. e., those whose decedents had 
not reached the age of twenty-one, and those whose 
decedents had reached their twenty-first birthday, for 
the purpose of conferring a right of action on those of 
the first class, without conferring a similar right upon 
those of the second class. Such a classification, if in- 
tended, would be arbitrary, capricious and unnatural, 
and so violative of the constitutional requirement as 
to equal protection of law. A difference of a few days 
or a few years in the age of a deceased person surely 
cannot be said rationally to constitute a basis for leg- 
islative classification in the matter of creating a right 
of action for wrongful death that is not existent at 
common law. 
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As to the foregoing, we call attention to the case 
of Fountain Park Company v. Hensler, 199 Ind. 95, 155 
N. E. 465, 50 A. L. R. 1518, wherein it was said: 

“One of the essential requirements in order 
that the classification may not violate the con- 
stitutional guaranty as to equal protection of the 
laws is that it must be reasonable and natural and 
not capricious or arbitrary. 12 C. J. 1128-1130; 
6 R. C. L. 373-386, and cases cited. 

“The law requires something more than a 
mere designation of characteristics which will 
serve to divide into groups. Arbitrary selection 
or mere identification cannot be justified by call- 
ing it classification. Gulf, C. & S. F. R. Co. v. 
Ellis, 165 U.S. 150, 41 L. ed. 666, 17 Sup. Ct. Rep. 
255; Rosencranz v. Evansville, 194 Ind. 499, 143 
N. E. 593; McKinster v. Sager, 163 Ind. 671, 68 
L. R. A. 273, 196 Am. St. Rep. 268, 72 N. E. 854. 
The characteristics which can serve as a basis of 
a valid classification must be such as to show an 
inherent difference in situation and subject-mat- 
ter of the subjects placed in different classes 
which peculiarly requires and necessitates differ- 
ent or exclusive legislation with respect to them. 
Bedford Quarries Co. v. Bough, 168 Ind. 671, 14 
L. R. A. (N. 8S.) 418, 80 N. E. 529; Selvage v. 
Talbott, 175 Ind. 648, 33 L. R. A. (N. 8.) 973, 95 
N. E. 114, Ann. Cas. 1913C, 724; Hirth-Krause 
Co. v. Cohen, 177 Ind. 1, 97 N. E. 1, Ann. Cas. 
1914C, 708; Dixon v. Poe, 159 Ind. 492, 60 L. R. 
A. 308, 95 Am. St. Rep. 309, 65 N. E. 518; Billings 
v. Illinois, 188 U. S. 97, 47 L. ed. 400, 23 Sup. Ct. 
Rep. 272; State, Alexander, Prosecutor, v. Eliza- 
beth, 56 N. J. L. 71, 23 L. R. A. 525, 28 Atl. 51; 
State ex rel. McCue v. Ramsey County, 48 Minn. 
236, 31 Am. St. Rep. 650, 51 N. W. 112; State v. 
McFarland, 60 Wash. 98, 140 Am. St. Rep. 909, 
110 Pac. 792.” 

It is settled beyond question in this State that the 
administratcr or personal representative of a deceased 
adult, is vested with a right of action for damages re- 
sulting from his decedent’s wrongful death only in 
event of “nonexistence of any other person having a 
precedent right of action . . . under the statute.” The 
contention that an administrator or personal repre- 
sentative of a deceased minor is vested with a right of 
action for his wrongful death notwithstanding the ex- 


istence of another person having a precedent right, i. 


e., his father or mother, seems to be founded upon a 
misconception on the part of its proponents as to the 
right and intent of the Legislature in the matter of 
classification, in a constitutional sense. 
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